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Foreword 
Rosert P. GotpMAN* 

The Uniform Commercial Code has been given consideration 
by the Uniform Commissioners on State Laws and the American 
Law Institute for over ten years. During this time it has been 
studied critically by leading lawyers, judges and law professors. 
It has also been considered by representatives of business and other 
interested groups, who have made valuable suggestions, many of 
which have been adopted. Since its publication in final form in 
September 1952, a few clarifying amendments have been approved 
by the Editorial Board. 

The Code attempts to bring up-to-date-and codify the entire 
field of law relating to ordinary commercial transactions. It con- 
tains many improvements on the uniform laws which have been 
adopted previously in Ohio, such as the Negotiable Instruments 
Act, the Sales Act, the Warehouse Receipts Act, the Bills of Lading 
Act, Stock Transfer Act, and others. The purpose is to cover the 
whole field of commercial law in one set of simply expressed inter- 
related statutes, which will provide uniform rules, when adopted 
generally, for persons doing business throughout the United States. 
It should make business transactions simpler and less costly. 

So far the Code has been adopted in only one state, Pennsyl- 
vania, to take effect July first of this year. It is under consider- 
ation by the legislatures of California, Connecticut, Illinois, Indiana, 
Massachusetts, Oklahoma and Rhode Island. It is also being studied 
by the State Law Revision Commission of the State of New York, 
which has an appropriation of Forty Thousand Dollars for the pur- 
pose. 

The Code is divided into ten articles as follows: 

1. General Provisions 
2. Sales 
3. Commercial Paper 
4. Bank Deposits and Collections 
5. Documentary Letters of Credit 
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6. Bulk Transfer 

7. Warehouse Receipts, Bills of Lading, and other Documents 
of Title. 

8. Investment Securities 

9. Secured Transactions; Sales of Accounts, Contract Rights 
and Chattel Paper 

10. Effective Date and Repealer. 

The articles in the Winter 1953 number of The Ohio State 
Law Journal and in the current number consider in detail the pro- 
visions of various Articles of the Code and their impact on Ohio 
law. Those who have studied it in detail find the Code a distinct 
improvement in the law. There is a distinct advantage in having 
one place to look for the rules governing commercial transactions. 
The principle of uniformity in enactment and interpretation, if it 
can be realized, will be a long step forward. As other states adopt 
this Code, Ohio, as one of the great commercial states, cannot af- 
ford to be backward in obtaining its advantages. 

As stated in an article entitled “Uniform Commercial Code, 
a Major Step in the Evolution of Commercial Practices,” published 
as a supplement to Business Review June 1953, by the Federal Re- 
serve Bank of Philadelphia: 

“It has been recognized for some time that the older con- 
cepts of common law, based in many instances upon com- 
mercial practices developed during the middle ages and 
the statutory attempts to clarify the situation, have not 
kept pace with the requirements of business and indus- 
trial progress in this atomic and electronic age. Too often 
application of the philosophy of the Statute of Elizabeth, 
prohibiting ‘secret liens,’ has vitiated a transaction to 
which modern businessmen would give their approval. 
The Code is an attempt to rectify this situation by recog- 
nizing modern developments in sales transactions, ware- 
house receipts, bills of lading, stock transfers, negotiable 
instruments, investment securities, bank deposits and let- 
ters of credit. It re-enacts many of the familiar rules, 
amends others and codifies new ones.” 

The Committee on Banking and Commercial Law of the Ohio 
State Bar Association, in cooperation with the Ohio Commissioners 
on Uniform States Laws, on March 26 and 27 held a meeting of 
representatives of Ohio business, finance, farm, labor, press and 
other organizations to consider the U.C.C. in all its aspects. The 
Committee itself may have certain recommendations to make as to 
its adoption in Ohio. It is hoped that the Legislative Service Com- 
mission of the Ohio Legislature will give the Code the necessary 
study so that it can be introduced in the next session of the legis- 
lature. In any event the Bar of Ohio should be alerted to its pro- 
visions, as it will doubtless soon be law in many important states 
among which number we may quite likely see Ohio. 
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Why The Uniform Commercial Code 
Should Be Adopted In Ohio 
Wo. A. SCHNADER* 

There are at least five reasons why the Uniform Commercial 
Code should be adopted in Ohio, — and also in every other state. I 
shall first state the reasons and then enlarge upon them. 

First: The existing so-called uniform commercial acts are out- 
moded, to a certain extent obsolete, and are no longer appropriate 
for the guidance of modern business. 

Second: Uniformity of law regulating business practices is 
not a luxury but a necessity. The volume of interstate transactions 
today renders this a truism. 

Third: There are only two alternatives in the search for uni- 
formity. Either the states will modernize their commercial acts by 
the prompt adoption of the Commercial Code or there will inevit- 
ably be a demand for a Federal commercial code applying to all 
interstate transactions. 

Fourth: Uniformity cannot be obtained by the amendment 
of the existing so-called uniform commercial acts which have be- 
come completely non-uniform as the result of sporadic amendments 
and diverse court decisions interpreting identical acts. 

Fifth: The Commercial Code, although not perfect, contains 
better rules of law than are now contained in the commercial acts 
in force in any state in the union. 

Now, let me elaborate. 


I. 

The existing uniform commercial acts, some of which were 
enacted by every state in the union and others of which have been 
widely adopted, were, generally speaking, prepared in what might 
be called a pre-historic business era. 

The Negotiable Instruments Act, which has been unanimously 
enacted, was prepared by the National Conference of Commission- 
ers on Uniform State Laws more than fifty years ago; it was 
promulgated in 1896. 

The Uniform Sales Act and the Uniform Warehouse Receipts 
Act were prepared just about fifty years ago; they were promul- 
gated in 1906. 

The Uniform Stock Transfer Act and the Uniform Bills of 
Lading Act followed the last mentioned acts by only three years. 
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Of these acts, three have been universally adopted, — the 
Negotiable Instruments Act, the Stock Transfer Act and the Ware- 
house Receipts Act. 

I have been serving as a member of the National Conference 
of Commissioners on Uniform State Laws since 1924. When I be- 
came a member of the Conference, there was a committee on 
amendments to the Negotiable Instruments Act. That committee 
was in continuous existence until the Uniform Commercial Code 
project took shape. 

Amendments to the Sales Act were promulgated by the Na- 
tional Conference in 1922. Although the Sales Act has been enacted 
in 37 states, only 11 states paid any attention to the amendments. 

Amendments to the Warehouse Receipts Act were also offered 
in 1922. Although every state has enacted the Warehouse Receipts 
Act, only 17 states saw fit to amend it as recommended by the 
National Conference. 

During the half century of the history of these four acts, not 
only have there been non-uniform amendments made in various 
states, but there have also been diverse decisions galore which 
have rendered anything approaching uniformity in this field non- 
existent.! 

During the past fifty years, the tempo of business transactions 
has been revolutionized. Successively, we have had the develop- 
ment of the automobile and the truck, we have seen the telephone 
become a necessity for the conduct of business, and we have come 
to regard the airplane as a conventional carrier of freight and mail, 
domestic and foreign. It would have been a miracle if the drafts- 
men of the Negotiable Instruments Act, the Sales Act, the Stock 
Transfer Act, the Warehouse Receipts Act and the Bills of Lading 
Act could have foreseen the changes in business practices which 
these inventions wrought. 

No such miracle occurred. 

The old laws, by reason of sporadic amendments, divergent 
decisions and just plain unsuitability to govern transactions con- 
ducted in today’s world, no longer “fill the bill.” 


II. 
The development of commerce among the states during the 
first half of this century has been such that two alternatives, — 





1In a panel discussion before the American Bankers’ Association on Sep- 
tember 20, 1953 (copies of which can be obtained from Thomas B. Paton, Sec- 
retary, Committee on State Legislation, 12 E. 36th St., New York 16, N.Y.), 
Mr. Walter D. Malcolm of Boston, Chairman of the Commercial Code Com- 
mittee of the American Bar Association Section on Corporation, Banking and 
Business Law, stated that “***By actual count, there are 80 sections of the 
Uniform Negotiable Instruments Law that have different meanings in differ- 
ent states as a result of different court decisions.***”. 





aia ad aIAARS oh at aaa 


win 








1954] WHY COMMERCIAL CODE SHOULD BE ADOPTED 5 


and only two,—exist. Either the states will rapidly enact the 
Commercial Code or else there will be a demand that Congress 
enter this field and adopt a commercial code relating to all inter- 
state commercial transactions. 

It is simply inconceivable that the thousands of concerns which 
today are transacting millions of dollars worth of business in every 
state of the union should be subjected to differing rules governing 
their sales and collections and security just because the United 
States still continues to have, — and happily so, — forty-eight state 
governments in addition to a federal government. 

Prior to 1940 when the Commercial Code project was first 
suggested, a serious campaign had begun for the enactment of a 
Federal Sales Act. Because the National Conference of Commis- 
sioners on Uniform State Laws is constituted exclusively of mem- 
bers who are state officials, — and for other reasons, — they felt 
and still feel that it would be a serious mistake to have the federal 
government extend its jurisdiction over interstate commerce by 
legislating in the field of the uniform acts which the Commercial 
Code replaces. Accordingly, the National Conference persuaded 
those who were behind the drive for a Federal Sales Act to desist 
and instead to cooperate with the National Conference in the 
preparation of what was then called the Revised Uniform Sales 
Act, but which is now, with only slight modification, Article 2 of 
the Uniform Commercial Code. 

If the states prove their inability to make the law uniform in 
the field covered by the Code, I predict that the time is not far 
distant when the business interests of the nation will insist that 
they be relieved of the needless tremendous expense involved in 
keeping posted on forty-eight sets of laws relating to simple com- 
mercial transactions rather than only one. 

To those believing that there should be no further concentra- 
tion of power in the federal government and that the states should 
retain their present fields of activity, this ought to be a forceful 
reason why Ohio and every other state which has not yet done 
so should speedily enact the Commercial Code. 


Ill. 

Uniformity simply cannot be attained by the amendment of 
the existing uniform commercial laws. 

I have already demonstrated that this is so when I pointed 
out that although 37 states have enacted the Sales Act which was 
promulgated in 1906, only 11 have adopted the amendments which 
the National Conference asked all states to adopt in 1922, and that 
although every state has adopted the Uniform Warehouse Receipts 
Act, promulgated in 1906, only 17 states have enacted amendments 
proposed by the National Conference in 1922. 
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To those who predict a long period of time before the Com- 
mercial Code will be universally enacted, I answer that whatever 
their prediction may be in this regard, they should quadruple it if 
their prescription for attaining uniformity is to have amendments 
proposed to the eight uniform commercial acts which are replaced 
by the Commercial Code. 

IV. 

The Commercial Code contains better rules of law than are 
now contained in the various uniform commercial acts as miscel- 
laneously amended and differently interpreted throughout the 
country. 

This statement is the consensus of the opinion of those who 
have made a careful study of the Code’s provisions and who have 
“no axes to grind.” 

More literature has been published regarding the Commercial 
Code during the course of its preparation than ever appeared in 
connection with any proposed piece of legislation.? With very few 
exceptions, the reaction of the authors who had given careful study 
to the Code was favorable. Indeed, I point to the fact that in Part 
I of this publication’s symposium on the Commercial Code in Ohio,’ 
the authors of three papers dealing with specific articles of the 
Code, — all of whom I understand are highly qualified to pass 
judgment, — reached the conclusion that Ohio should have on its 
statute books the three articles with which they dealt, namely 
Articles 3, 8 and 9.4 

Necessarily, in a project of the magnitude of the Commercial 
Code, differences of opinion arose, not only as to specific provisions 
but also as to policy and style. 

It is regrettable that a law professor of the experience of 
Professor Beutel, who contributed the first article in Part I of this 
publication’s symposium,® should have deemed it necessary to cast 
personal reflections on the hundreds of lawyers who unselfishly 
devoted their time to the consideration of the Code’s provisions. 
The reputations of ‘the men whom Professor Beutel attacks are 
such that the professor’s angry words backfire. 

Indeed, Professor Beutel is a member of the American Law 





2 An up-to-date bibliography listing every article relating to the Code is 
now being prepared under the auspices of the American Law Institute and 
will soon be available. Requests should be addressed to the American Law 
Institute, 133 South 36th Street, Philadelphia 4, Pennsylvania. 

314 Onto Sr. L.J. 1-116 (1953). 

4See also, for example, the March 1952 issue of the Wisconsin Law RE- 
view, which has articles dealing with every article of the Code and the Febru- 
ary 1953 issue of the Tennessee Law Review, which contains articles dealing 
with Articles 2, 3, 4, 5, 8 and 9. 
514 Onto Sr. LJ. 3 (1953). 
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Institute, and, as such, availed himself of the opportunity open to 
everyone of the Institute’s more than one thousand members to 
participate actively in the many sessions when the Code’s pro- 
visions were debated in open meeting. He made the same argu- 
ments which he repeated in his article.* He received the respectful 
attention of his fellow members, but in most cases they exercised 
their privilege of voting against his proposals. 

Having participated in the discussions through all the years 
that the Code came before the Institute, and having failed to make 
his point with his fellow members, he now avails himself of all 
that is left, — personal attack on those who took a leading part in 
the work and a plea to have no state enact the Code. 

It is particularly regrettable that Professor Beutel thought it 
also necessary to attack the great men, — living and dead, — who 
are responsible for the preparation of the Restatement of the Com- 
mon Law by the American Law Institute. 

As anyone familiar with the history of that project realizes 
only too well, it was “sparked” by some of the country’s greatest 
lawyers and law professors. I mention only a few of the names: 
Elihu Root, William Draper Lewis, George Wharton Pepper, 
Samuel Williston, Francis H. Bohlen, Learned Hand and Herbert 
F. Goodrich. 

And, of course, Professor Beutel knows as well as anyone else 
that there is no “clique” which runs as one, the American Bar 
Association, the American Law Institute, and the National Con- 
ference of Commissioners.on Uniform State Laws. 

Indeed, in the consideration of any piece of legal work by any 
of these organizations there is no “clique” which dictates the result; 
never in my experience has there been any such thing. 

For the benefit of any persons who might be misled by Pro- 
fessor Beutel’s unwarranted and bitter statements I shall briefly 
describe the manner in which the Code was prepared. 

First of all, after the project was first suggested in 1940, a 
prospectus was prepared on the basis of which the American Law 
Institute sought contributions necessary to finance the work. This 
prospectus made it entirely clear that there would be no attempt 
to amend specifically the various uniform commercial acts but that 
all of them would be integrated into one commercial code. That 
prospectus contained the following: 

“The American Law Institute and the National Con- 
ference of Commissioners on Uniform State Laws have 
undertaken jointly to restudy the entire field of Ameri- 
can commercial law, and to formulate a comprehensive 
‘Commercial Code’ with appropriate annotations and com- 
mentaries. 





6 Id. 











8 OHIO STATE LAW JOURNAL [Vol. 15 


“They plan to include provisions which will cover a 
commercial transaction from start to finish, no matter how 
complicated, or how simple, it may be. The sale, bill of 
lading, draft, trust receipt, or warehouse receipt, the pay- 
ment by check or other form of paper, the passage of check, 
draft, or other paper through various banks for collection, 
and other cognate matters will be covered by this one act 
or code.” 


With this proposal before them, two foundations and 97 banks, 
industries and law firms contribuied in excess of three hundred 
sixty thousand dollars to finance the Code’s preparation. 

At the top of the Code’s “organization chart” was an Editorial 
Board composed of Judge Herbert F. Goodrich of the Third Circuit 
Court of Appeals and Director of the American Law Institute, as 
Chairman, Professor Karl N. Llewellyn, then of the faculty of the 
Columbia University School of Law and now of the University of 
Chicago Law School, Carl F. Pryor, a practicing lawyer of Burling- 
ton, Iowa, Harrison Tweed, a practicing lawyer of New York City 
and the author, who is also a practicing lawyer. 

Prior to its organization, the Editorial Board had selected 
Mr. Llewellyn as the chief draftsman of the Code. Draftsmen 
were selected for the various articles. All of them were men well- 
qualified to do the work. All draftsmen had groups of advisers 
also selected because they knew the respective fields in which the 
draftsmen were working. 

When a draftsman had a draft ready to submit, it was presented 
to his advisers who met with him for days at a time and went 
over the draft line by line. 

In this way, drafts were revised and re-revised until they 
were ready to be presented to the appropriate section of the Na- 
tional Conference and to the Council of the American Law Insti- 
tute. Both of these groups included lawyers and judges from every 
section of the United States, — rural and urban. Seldom did a draft 
emerge after a thorough going over by either of these groups with- 
out requiring almost a complete rewriting. 

The next bodies which considered the drafts were the member- 
ships of the National Conference and the American Law Institute. 
Because of the magnitude of the project and the desire to complete 
it within a reasonable time, joint meetings of the Institute and the 
National Conference were held for a number of years both in the 
spring and in the fall. 

Many were the changes in text which resulted from debates 
on the floor. 

Finally, after the Code was tentatively approved by the Con- 
ference and the Institute, it was submitted for study to a very 
large committee of the Section on Corporation, Banking, and Busi- 
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ness Law of the American Bar Association of which Mr. Walter 
D. Malcolm of Boston was Chairman. 

No man has labored more arduously and more unselfishly in 
helping to produce a Code which would be workable and acceptable 
than Mr. Malcolm. 

Through his committee, the Code was submitted to the various 
business groups which would be most affected by its provisions. 
They made many splendid suggestions which were accepted by 
the Editorial Board, which had been enlarged from five to fifteen 
for the purpose of holding extended hearings on the Code’s pro- 
visions. They also made a number of suggestions which were re- 
jected. 

In his article in the Winter 1953 symposium,’ Professor Beutel 
attacked particularly Articles 4 and 9 of the Code,—the former 
as being “vicious class legislation” and the latter as being “experi- 
mental and crude.” 

Article 4 did have a rather hectic history, but not the kind 
which the professor suggests. It was originally drafted by Mr. 
Leary, who is now a partner of mine. Mr. Leary’s work was able 
and conscientious, and much of his work is reflected in the Article 
4 which Professor Beutel denounces. 

Professor Beutel demagogically tries to create the impression 
that the impact of Article 4 is on the poor and unsuspecting de- 
positors of little checks. Of course, the fact is that most bank 
collections which will be affected by the provisions of Article 4 are 
made by the tremendous business corporations which receive in 
the course of their dealings payments by check from every part of 
the United States which they deposit in their local banks for col- 
lection. 

The difficulty with Article 4 was that for a long time it did not 
seem possible to obtain the approval of the Federal Reserve System, 
without which any article on bank collections would be doomed. 
To obtain agreement on this article seemed so hopeless that in May, 
1951 it was determined to eliminate it entirely from the Code. Mr. 
Malcolm, who in the course of his work as chairman of his com- 
mittee had become intensely interested in the production of a suc- 
cessful and complete Code, felt that a commercial code without a 
chapter on bank collections would be woefully defective. 

Accordingly, he voluntarily undertook to redraft the article 
and to obtain agreement among the various contending elements. 
To the surprise of everyone, he succeeded; and in September, 1951, 
he presented to a joint meeting of the National Conference and the 
Institute a redraft which, with some modifications which were 
made at the meeting, was reinserted into the Code. 





Id. 
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The charge that I was helpful in attaining this objective is 
true, and I am proud of it. 

The consideration of an article on bank collections is not one 
which depends on liberal or conservative views. The important 
thing is to state rules which are definite and which can be readily 
understood and applied by the many thousands of bank employees 
who handle millions of checks every day. 

That result has been obtained in Article 4 as it now stands. 

I should like to quote two paragraphs from a publication is- 
sued by the Federal Reserve Bank of the Third District (Philadel- 
phia) in June, 1953: 8 

“Article 4 of the Uniform Commercial Code is a state- 
ment of the principal rules now governing bank collection 
processes, with ample provision for flexibility to meet the 
needs of the increasing volume and other changes that are 
bound to come with the years. It affects the rights of banks, 
owners and other parties to ‘items’ which enter bank col- 
lection channels. Items are defined as instruments for the 
payment of money even though not negotiable. Questions 
as to the negotiability of the items, endorsements, and the 
like are covered by Article 3 on ‘Commercial Paper,’ but 
in the event of conflict, Article 4 governs. Many of the 
principles and rules of the Bank Collection Code, Defer- 
red Posting and other statutes are retained, and Article 4 
should not adversely affect bank collection practices and 
procedures. 

“Flexibility in the bank collection process is made pos- 
sible by permitting the effect of Article 4 to be varied by 
agreement, although a bank cannot, of course, disclaim 
its responsibility for its own lack of good faith or failure 
to exercise ordinary care. Thus, Federal Reserve regula- 
tions and operating circulars, clearing house rules, and 
similar official or quasi-official rules may, standing by 
themselves, vary in effect the provisions of Article 4, 
whether or not specifically assented to by all parties in- 
terested in the items handled. The owner and depositary 
bank may enter into agreements of a more limited effect 
with respect to a single item or to all items handled for a 
particular customer.” 

As far as Article 9 is concerned, every unbiased critic of whom 
I know has pronounced it the greatest advance made by the Code. 

In its draftsmanship, the Institute and the conference were aid- 
ed by some of the ablest experts in the field of secured financing 
in this country, who labored almost endlessly to perfect it. If it is 
experimental, the people who know most about this field are happy 
to make the experiment. If it is crude, the people who are expert 
in the field have only to regret that they did not call in Professor 
Beutel to assist them. 





8 Supplement to “Business Review,” June, 1953. 











1954] WHY COMMERCiAL CODE SHOULD BE ADOPTED 11 


The article by Messrs. Friedheim and Goldston in Part I of 
this symposium sufficiently answers the professor.® 

Finally, I come to a reason for the adoption of the Code by 
Ohio which does not apply to every state. 

Ohio is Pennsylvania’s neighbor. For several hundreds of miles, 
eastern Ohio and western Pennsylvania are separated only by a 
line. The business of eastern Ohio and western Pennsylvania 
should certainly not be conducted differently because of a sur- 
veyor’s line. 

Pennsylvania is the third state in the union in population, in 
bank deposits, in retail sales and so on. 

Certainly, if the Commercial Code were what Professor Beutel 
says it is, there would have been some group in Pennsylvania ob- 
jecting to having the state’s commercial transactions thrown into 
the chaotic state of confusion which the professor predicts. 

The Code was studied for several years before its introduc- 
tion into the Pennsylvania Legislature by a very able committee 
of the Pennsylvania Bar Association, drawn from various sections 
of the state. It also received the careful attention of the Legislative 
Committee of the Pennsylvania State Bankers’ Association as well 
as of other groups vitally affected. 

It was introduced into the Legislature in January, 1953 and 
several months later passed both houses unanimously. Governor 
Fine approved it on April 6, 1953. It will become effective on July 
1, 1954. 

It simply taxes the imagination to believe that any piece of 
legislation as badly drafted and as viciously intended as the pro- 
fessor from Nebraska alleges could have slipped through the legis- 
lature of the third largest state in the union without a dissenting 
vote! 

914 Onto Sr. L.J. 69 (1953). 











The Law of Sales in the Uniform 
Commercial Code 
Norman D. LatTIn* 


The Uniform Sales Act which was recommended for adoption 
by the Commissioners on Uniform Laws in 1906 is in force at this 
date in thirty-four states, the District of Columbia, Alaska and 
Hawaii.'! This Act, in both substance and form, followed for the 
most part the English Sale of Goods Act of 1893. Both acts were 
in large part a codification of the common law as it had developed 
in this field which, in the American scene, required some choice 
between common law concepts when different views found expres- 
sion in different states. The English Act, like its American counter- 
part, has been adopted widely in the Commonwealth and Colonies 
with the result that today it constitutes the basic law which regu- 
lates a substantial part of the world’s trade. And while there re- 
main fourteen states of the United States which have not adopted 
the Uniform Act, it can be said that the common law of these states 
does not differ widely from the codification which is contained in 
the Act. 

During the existence of these statutes there has been constant 
judicial interpretation of the various provisions and a great mass 
of case-law has glossed the code. In 1909 when Professor Williston, 
who was the draftsman of the American Act, wrote his first text on 
Sales, he found it necessary to use but one volume of 1,304 pages 
to elucidate the law; his second edition of this work, printed in 
1924, took two volumes with 1,954 pages; and, in 1948 when he 
wrote his third edition it came from the publisher with four vol- 
umes of 3,281 pages and, by 1953, additional supplements to bring 
the notes to date added 312 more pages. 

The ideal statute would be one so clearly and simply stated 
that in so far as its meaning is concerned it would need little in- 
terpretation. Its application to the particular factual pattern would, 
no doubt, be the subject of litigation. But many factual patterns 
can be anticipated and provided for without too great interference 
with some reasonable elasticity which will permit further expansion 
of the law. Precision and certainty are qualities waich the busi- 
ness man and his lawyer would welcome and these qualities plus 
simplification and modernization have been the goals set by the 
framers of the Uniform Commercial Code.? Other objectives in- 
clude the preservation of flexibility in commercial transactions and 





* Professor of Law, College of Law, The Ohio State University. 

1 See: Onto Rev. Cope §§ 1315.01 (8456) to 1315.76 (8455), inclusive. 

2 Sec. 1-102 (2) (a). Citations are to the Uniform Commercial Code, Of- 
ficial Draft, Text and Comments Edition of 1952, unless otherwise indicated. 
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the encouragement of continued “expansion of commercial practices 
and mechanisms through custom, usage and agreement of the 
parties”; and, of course, uniformity of the law.® 

The Article on Sales is but one of eight acts included in the 
Uniform Commercial Code.‘ It is perhaps the most controversial 
one, with serious mental hurdles which those trained in the tradi- 
tional law of sales will find hard to take. Professor Williston rec- 
ommends that it not be enacted into law because “fundamental 
and unwise changes in existing law” have been intentionally made. 
He deplores its “novel phraseology” which he claims will take 
much litigation to determine its meaning, the length of time it will 
take to obtain general enactment and in the meantime the serious 
conflict which will exist from jurisdiction to jurisdiction, and the 
impairment of the uniformity which has been obtained by the wide 
adoption of the English Sale of Goods Act and the Uniform Sales 
Act.5 He deplores particularly the abandonment of the lump title 
concept, stating that “This departure (from long-established tests 
for determining title) presents the most striking and, as it seems 
to me, the most objectionable and irreparable feature of the part 
of the code relating to sales.”* Professor Waite emphasizes the 
phraseology and position of certain provisions which will (in his 
opinion) necessitate much judicial interpretation to establish the 
meaning of various sections and, except to give lawyers fat fees, 
will not benefit the trade.’ 

On the other hand, Professor Corbin who, it must be said, 
aided in the project, warms enthusiastically to the draft, though 





3 Sec. 1-102 (2) (b) and (c). 

4 Article 1 contains general provisions and definitions applicable, with 
some exceptions, to the several articles; Article 10 concerns the effective date 
of statute and repealer; Article 2 is Sales; Article 3, Commercial Paper; Ar- 
ticle 4, Bank Deposits and Collections; Article 5, Documentary Letters of 
Credit; Article 6, Bulk Transfers; Article 7, Warehouse Receipts, Bills of 
Lading and Other Documents of Title; Article 8, Investment Securities; Ar- 
ticle 9, Secured Transactions, Sales of Accounts, Contract Rights and Chat- 
tel Paper. 

5 Williston, The Law of Sales in the Proposed Uniform Commercial Code, 
63 Harv. L. Rev. 561, at 562, 563, 565 (1950). This article is on the 1949 draft 
of the Code. Much of his criticism holds as to the final, 1952 draft, but should 
be checked section by section, for the later draft had the benefit of earlier 
critical articles such as Professor Williston’s and a number of changes were 
made in the final draft. 

5 Williston, supra note 5, at 571. 

7 Waite, The Proposed New Uniform Sales Act, 48 Micu. L. Rev. 603 (1950). 
Professor Waite feels that the changes made in the new Code are not funda- 
mental enough to warrant a new draft with a different phraseology subject 
to judicial misinterpretation. See particularly pp. 604-605. The changes, he 
contends (as does Williston), can be made by amendments to the present Uni- 
form Sales Act. Like Williston’s article supra, Professor Waite’s is upon the 
earlier draft of the Code. 
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not personally agreeing to some parts of it, and sees in the Sales 
Article a product superior to the Uniform Sales Act.’ Likewise, 
Professor Latty finds much merit in the Sales Article and favors 
it over the Uniform Sales Act.® There is no need to count heads for 
there will be much honest difference of opinion among those who 
have not as yet studied the final draft when they have had the 
chance to examine it. But let no one say that the Uniform Com- 
mercial Code was framed by legal mechanics working from ivory 
towers. The list of names of practicing lawyers and judges, of 
merchants and bankers, of practical men working at the practical 
jobs they know best, who participated in this venture, attests to 
the contrary.’ 

The strongest argument in favor of the adoption of the Sales 
Article (and the remainder of the Uniform Commercial Code for 
that matter) is that this is merchants’, and not lawyers’ law. If 
merchants favor the unusual terminology that occasionally turns 
up in the draft on Sales, if merchants proceed on concepts different 
from that of lump-title, if merchants distinguish between dealings 
between merchants and merchants, and merchants and non-mer- 
chants, if merchants consider some transactions involving agree- 
ments seriously entered into as being binding without the consid- 
eration which the law —i.e., lawyers’ law —has insisted upon, 
then a new uniform statute is justified. The lawyer and the judge 
may have to learn a new language, may have to abandon some of 
their lawyers’ law, may even have to consult the merchant to find 
out what it means as did the English courts when they applied 
the law merchant to transactions not covered by statute, but the 
fact remains that lawyers and judges should be the last ones to 
object to it, rather than the first. 

Few who have struggled through the myriad cases in which 
“title” was thought to be the controlling factor decisive of risk of 
loss, or of the point at which damages should be figured, or for 
some other reason, will regret the abandonment of this approach 
to sales problems. The certainty which the presumptions of Sec- 





8 Corbin, The Uniform Commercial Code— Sales: Should it be Enacted? 
59 Yate L. J. 821 (1950). This article, too, is based upon the earlier draft of 
the Code. 

9 Latty, Sales and Title and the Proposed Code, 16 Law & Contemp. Pros. 3 
(1951). Professor Latty wrote on the May 1950 Proposed Final Draft as modi- 
fied by the September 1950 Revision of the Code. The first 343 pages of 16 
Law & Contemp. Pros. contain excellent critical essays on the various Ar- 
ticles contained in the Code. Similar treatment of the Code will be found in 
1952 Wis. L. Rev. 197-392, with an article, Sales ——“From Status to Contract”?, 
pp. 209-229, by Professor Howard L. Hall, containing a good deal of adverse 
criticism in line with much of what Professor Williston has written. His ar- 
ticle is based upon the Final Text Edition, November 1951. 

10 Uniform Commercial Code, pp. 3-6. 
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tion 19 of the Uniform Sales Act seemed to guarantee was as il- 
lusory as a will-o’-the-wisp. Seldom were there not some factors 
which would warrant a contrary result in a particular case and 
whether the case went one way or the other depended upon the 
discretion of choice of a judge or group of judges who decided it. 
What is surprising is that lawyers did not place in contracts 
and forms devised for general use by their merchant-clients a clause 
that “the parties to this agreement intend risk of loss to pass at 
point A” or that “title is intended to pass at point B.” By such a 
method the risk of judicial interpretation out of line with the real 
intent of sellers and buyers, and perhaps unreasonable on the basis 
of the statutory inferences, might have been avoided. 

The Uniform Commercial Code abandons the emphasis on title 
and “deals with the issues between seller and buyer in terms of 
step by step performance or non-performance under the contract 
for sale and not in terms of whether or not ‘title’ to the goods has 
passed.”!! The buyer obtains an insurable interest in the goods by 
“identification” of goods to his contract and he has this insurable 
interest even if nonconforming goods are so identified. “Identifica- 
tion” is a new word and, while it may -suggest “appropriation” 
under the Uniform Sales Act, it is not equivalent to it. The term 
“appropriation” is not used in the new Code, though it has slipped 
into some of the official Comments on various sections. The parties 
can agree that identification will take place at a certain time and 
in a certain manner, but if they do not explicitly agree, then identi- 
fication occurs immediately when the contract is for a sale of goods 
already existing and identified; if the contract is for future goods, 
then identification takes place when the goods are shipped, or 
marked, “or otherwise designated by the seller as goods to which 
the contract refers”; and in case of a sale of crops to be grown or 
young of animals to be conceived, identification occurs when the 
crops are planted or become growing crops and, in case of the 
animals, when they are conceived if to be born within 12 months 
after contracting, with a like term for crops “ or the next normal 
harvest season after contracting whichever is longer.”!* From the 
identification of goods to the contract certain legal results follow. 
While the buyer has an insurable interest, the seller retains the 
risk of loss until he has completed his duties as to the goods. Where 
goods are to be shipped to the buyer, with no requirement to de- 
liver at destination, risk of loss passes to the buyer when the goods 
are delivered to the carrier; and, if he is to deliver at destination, 
the risk passes to the buyer when the goods arrive and are duly 
tendered. “In neither case does risk of loss turn on the time of de- 





11 Comment to Sec. 2-401, at 144. 
12 Sec. 2-501. 
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livery of documents of title.”!* This last provision Professor Willis- 
ton has criticised as being out of line with present law,’* but since 
present law is based upon the passing of title at least at the point 
of the delivery of documents, and usually sooner, the shift of em- 
phasis and the reasonableness of the proposed rule warrant a 
change. I assume, too, that merchants have been consulted on this 
point and have affirmed that it is in agreement with their under- 
standing — that is, it is merchants’ law rather than lawyers’ law. 
Where the contract calls for delivery of the goods at the seller’s 
place of business or at the point where the goods then rest, a 
“merchant seller” keeps the risk of loss until the buyer has actually 
received the goods, and this in spite of full payment by the buyer 
prior thereto. By others than merchants, tender of delivery passes 
the risk.!* While some may think this extreme, it is pointed out 
that the merchant seller will usually carry insurance which will 
protect him until actual receipt by the buyer, but that the latter 
will normally be without insurance on goods in the possession of 
the seller.'* There is also the practical matter of control of the goods 
by the seller while they remain in his possession. There is certainly 
nothing startling in keeping the risk of loss in the merchant seller 
until receipt by the buyer even if “title” has passed to him. Would 
not Tarling v. Baxter!’ have been better decided had the court 
taken the position that retention of possession of the stack of hay 
by the seller after the sale, even for the purpose of securing the 
payment of the price, kept risk of loss in him unless there had been 
assumption of risk by agreement of the buyer? 


While the Uniform Commercial Code specifically provides that 
the rights, obligations and remedies of seller, buyer, and third 
parties shall apply irrespective of where title is “except where the 
provision refers to such title,” Section 2-401 contains a few specific 
provisions on the title matter. Where title becomes material and the 
situations are not covered by other provisions in the Article, any 
reservation by the seller of title to goods delivered or otherwise 
identified to the contract has the effect solely of retaining a se- 
curity interest.’® In the “cash sale,” where title has been held not 
to pass until payment of the price, the good faith purchaser from 
the vendee whose check (not accepted as “payment”) has bounced 
back because of insufficient funds is protected under the new Code, 





13 Sec. 2-509(1) (a) and (b). 
14See Williston, supra note 5, at 582. 
15 Sec. 2-509(2). But where goods are held by a bailee and are to be de- 
livered without being moved, Sec. 2-503(4) applies. 
16 Comment to Sec. 2-509, at 171. 
176 B. & C. 360 (K.B. 1827). 
18 Sec. 2-401 (1) (a). 
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as he should have been from the start.’® But the most important 
provision by far is that which states that “unless otherwise ex- 
plicitly agreed title passes to the buyer at the time and place at 
which the seller completes his performance with reference to the 
physical delivery of the goods, despite any reservation of a security 
interest and even though document of title is to be delivered at a 
different time or place; .. .”2° When he is to ship goods to the buyer 
but without obligation to deliver at destination, title passes to the 
buyer at time and place of shipment; where the seller is under 
contract to ship and deliver at destination, title passes there upon 
tender.*! But if the goods are not to be moved and if the seller is 
under contract to deliver a document of title, the time and place 
of delivery of the document of title controls, and if the goods are 
identified and no documents are to be delivered, title passes at the 
time and place of contracting.” But since risk of loss is dealt with 
elsewhere in the Article and since these provisions for title-passing 
cover only situations in so far as they are not covered by other 
provisions of the Article, it is important not to stop with the de- 
termination of title as has generally been the case under the Uni- 
form Sales Act. ‘ 

A novel provision in the passing of title section reads: “A re- 
jection or other refusal by the buyer to receive or retain the goods, 
whether or not justified, or a justified revocation of acceptance re- 
vests title to the goods in the seller. Such revestment occurs by 
operation of law and is not a ‘sale’.”*2 Under the Uniform Sales 
Act where title was overemphasized many cases resulted in a left- 
handed sort of specific performance, for once title was determined 
to have passed to the buyer he was under obligation to pay the 
purchase price and take the goods. Having deemphasized the mat- 
ter of title-finding, the provision quoted above is understandable. 
If title can be revested in the seller under the named circumstances, 
specific performance through a title-finding concept will be dis- 
placed and the usual remedy at law for the breach of a contract 
for the sale of chattels not unique, that is an action for damages 
caused by the breach, will be substituted therefor. By Section 
2-709 (1) (b), the seller may recover the price where goods have 
been identified to the contract if the seller has been unable to re- 
sell them for a reasonable price after reasonable effort on his part 
or where the indications are that his efforts to resell will be un- 





19 Sec. 2-401 (1) (b). And see Sec. 2-511(3) and Comment at 148. But see 
Williston, supra note 5, at 570, where he states a hypothetical situation which, 
from the policy angle, might well be held either way and not simply his way. 
20 Sec. 2-401(2). 
21Sec. 401(2)(a) and (b). 

22 Sec. 2-401(3) (a) and (b). 
23 Sec. 2-401(4). 
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livery of documents of title.”!* This last provision Professor Willis- 
ton has criticised as being out of line with present law,’* but since 
present law is based upon the passing of title at least at the point 
of the delivery of documents, and usually sooner, the shift of em- 
phasis and the reasonableness of the proposed rule warrant a 
change. I assume, too, that merchants have been consulted on this 
point and have affirmed that it is in agreement with their under- 
standing — that is, it is merchants’ law rather than lawyers’ law. 
Where the contract calls for delivery of the goods at the seller’s 
place of business or at the point where the goods then rest, a 
“merchant seller” keeps the risk of loss until the buyer has actually 
received the goods, and this in spite of full payment by the buyer 
prior thereto. By others than merchants, tender of delivery passes 
the risk.!* While some may think this extreme, it is pointed out 
that the merchant seller will usually carry insurance which will 
protect him until actual receipt by the buyer, but that the latter 
will normally be without insurance on goods in the possession of 
the seller.'® There is also the practical matter of control of the goods 
by the seller while they remain in his possession. There is certainly 
nothing startling in keeping the risk of loss in the merchant seller 
until receipt by the buyer even if “title” has passed to him. Would 
not Tarling v. Baxter’? have been better decided had the court 
taken the position that retention of possession of the stack of hay 
by the seller after the sale, even for the purpose of securing the 
payment of the price, kept risk of loss in him unless there had been 
assumption of risk by agreement of the buyer? 


While the Uniform Commercial Code specifically provides that 
the rights, obligations and remedies of seller, buyer, and third 
parties shall apply irrespective of where title is “except where the 
provision refers to such title,” Section 2-401 contains a few specific 
provisions on the title matter. Where title becomes material and the 
situations are not covered by other provisions in the Article, any 
reservation by the seller of title to goods delivered or otherwise 
identified to the contract has the effect solely of retaining a se- 
curity interest.1* In the “cash sale,” where title has been held not 
to pass until payment of the price, the good faith purchaser from 
the vendee whose check (not accepted as “payment”) has bounced 
back because of insufficient funds is protected under the new Code, 





13 Sec. 2-509(1) (a) and (b). 
14See Williston, supra note 5, at 582. 
15 Sec. 2-509(2). But where goods are held by a bailee and are to be de- 
livered without being moved, Sec. 2-503(4) applies. 
16 Comment to Sec. 2-509, at 171. 
176 B. & C. 360 (K.B. 1827). 
18 Sec. 2-401 (1) (a). 
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as he should have been from the start.'® But the most important 
provision by far is that which states that “unless otherwise ex- 
plicitly agreed title passes to the buyer at the time and place at 
which the seller completes his performance with reference to the 
physical delivery of the goods, despite any reservation of a security 
interest and even though document of title is to be delivered at a 
different time or place; ...”®° When he is to ship goods to the buyer 
but without obligation to deliver at destination, title passes to the 
buyer at time and place of shipment; where the seller is under 
contract to ship and deliver at destination, title passes there upon 
tender.*! But if the goods are not to be moved and if the seller is 
under contract to deliver a document of title, the time and place 
of delivery of the document of title controls, and if the goods are 
identified and no documents are to be delivered, title passes at the 
time and place of contracting.?? But since risk of loss is dealt with 
elsewhere in the Article and since these provisions for title-passing 
cover only situations in so far as they are not covered by other 
provisions of the Article, it is important not to stop with the de- 
termination of title as has generally been the case under the Uni- 
form Sales Act. ‘ 

A novel provision in the passing of title section reads: “A re- 
jection or other refusal by the buyer to receive or retain the goods, 
whether or not justified, or a justified revocation of acceptance re- 
vests title to the goods in the seller. Such revestment occurs by 
operation of law and is not a ‘sale’.”** Under the Uniform Sales 
Act where title was overemphasized many cases resulted in a left- 
handed sort of specific performance, for once title was determined 
to have passed to the buyer he was under obligation to pay the 
purchase price and take the goods. Having deemphasized the mat- 
ter of title-finding, the provision quoted above is understandable. 
If title can be revested in the seller under the named circumstances, 
specific performance through a title-finding concept will be dis- 
placed and the usual remedy at law for the breach of a contract 
for the sale of chattels not unique, that is an action for damages 
caused by the breach, will be substituted therefor. By Section 
2-709 (1) (b), the seller may recover the price where goods have 
been identified to the contract if the seller has been unable to re- 
sell them for a reasonable price after reasonable effort on his part 
or where the indications are that his efforts to resell will be un- 





19 Sec. 2-401 (1) (b). And see Sec. 2-511(3) and Comment at 148. But see 
Williston, supra note 5, at 570, where he states a hypothetical situation which, 
from the policy angle, might well be held either way and not simply his way. 

20 Sec. 2-401(2). 

21Sec. 401(2)(a) and (b). 

22 Sec. 2-401(3) (a) and (b). 

23 Sec. 2-401(4). 
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availing. The buyer is given a reciprocal right in case of goods 
identified to the contract if he is unable to effect “cover” for such 
goods, or if the indications are that he cannot effect cover, or if the 
seller has shipped goods but retained a security interest and the 
buyer has tendered payment therefor.** 

Another bit of progress that has been made in the Sales Article 
is to confine sales to things which are movable at the time of their 
identification to the contract, the unborn young of animals and 
growing crops, and other identified things atached to realty which 
are capable of severance without material injury thereto.*® A 
present sale cannot be made of standing timber, minerals to be 
taken from the earth or structures to be removed from the land 
though severance is to be immediate. If the seller is to do the sever- 
ing, a contract for the sale of goods results — but no sale results 
until severance. If the buyer is to sever under the contract, it is a 
contract for the sale of reality and the Statute of Frauds and 
recording statutes will have to be complied with. A contract for 
the sale of crops (and there is no distinction between those which 
are fructus industriales and fructus naturales) and other identified 
things attached to the realty but capable of severance without 
material harm (other than timber, minerals and structures men- 
tioned above) amounts to a contract for the sale of goods whether 
severance is to be by the buyer or seller and, subject to third 
party rights arising from the law relating to real property records, 
they may work a constructive severance by identification at the 
time of contracting. Such contracts may be recorded in real prop- 
erty recording offices and this constitutes notice to third parties 
of the buyer’s contractual rights.2* The word “fixtures” does not 
appear “because of the diverse definitions of this term, the test of 
‘severance without material harm’ being substituted.”*7 Under the 
Uniform Sales Act there may be a present sale of “emblements, 
industrial growing crops, and things attached to or forming a part 
of the land which are agreed to be severed before sale or under 
the contract of sale.”** Thus, the buyer obtains a title to the timber 
or fruit then on the trees or building to be presently severed under 
the agreement but he stands the risk of losing his interest to a 
purchaser of the land. It is believed that the Uniform Commercial 
Code provision handles real property severance and fixture prob- 
lems more satisfactorily than does the Uniform Sales Act. 





24 Sec. 2-716(3). See also Sec. 2-502(1) where the buyer is given a lim- 
ited right to specific performance in spite of competition with general cred- 
itors of the seller. 

25 Sec. 2-105. 

26 Secs. 2-105 and 2-107. 

27 Comment, pp. 53-54. 

28 Uniform Sales Act, Sec. 76 defining “Goods.” 
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Serious criticism has been aimed at the Statute of Frauds sec- 
tion of the Code, Section 2-201. Indeed, Professor Williston has 
called the section “the most iconoclastic in the Code.”*® He believes 
that after 250 years of interpretation of the English Statute of 
Frauds “reasonable certainty has been achieved as to the formali- 
ties essential for the enforceability of a sale or a contract to sell.”*® 
The official comment to this section indicates its breadth: “The re- 
quired writing need not contain all the material terms of the con- 
tract and such material terms as are stated need not be precisely 
stated. All that is required is that the writing afford a basis for 
believing that the offered oral evidence rests on a real transaction. 
It may be written in lead pencil on a scratch pad. It need not in- 
dicate which party is the buyer or which the seller. The only term 
which must appear is the quantity term which need not be accur- 
ately stated but recovery is limited to the amount stated. The price, 
time and place of payment or delivery, the general quality of the 
goods, or any particular warranties may all be omitted.”*' As Pro- 
fessor Williston says, “The present section widely departs both in 
language and in substance from every statute that now exists or 
ever has existed.”*? He points out that, to. date, statutes of fraud 
have followed pretty much the English phrasing and that the re- 
quirements have been three: “(1) a memorandum signed by the 
parties to be charged, or (2) acceptance and receipt of at least 
part of the goods, or (3) payment of at least part of the price.”** 


Anyone who has studied the decisions under the various 
statutes of frauds has discovered the fallacy that the statute pre- 
vents frauds. At least this new provision, made in the hope that it 
will reach just results more frequently than the present Uniform 
Sales Act section, requires some writing which cannot be avoided 
by paying a part of the price or receiving part of the goods except 
to a very much more limited degree. The writing must indicate 
a contract for sale between the parties and must be signed “by 
the party against whom enforcement is sought or by his authorized 
agent or broker.” There may be terms incorrectly stated in the 
memorandum but as far as the quantity of goods is concerned, 
there can be no enforcement beyond the quantity of goods stated. 
It is clear that partial performance validates the contract only to 
the extent that goods have been received and accepted or payments 
made and accepted. It would seem pretty obvious that, this being 
so, one party cannot come in and claim (falsely or truthfully) that 





29 Williston, supra note 5 at 573. 
30 Williston, supra note 5, at 573. 
31 Comment to Sec. 2-201, at 56. 

32 Williston, supra note 5, at 573. 
33 Williston, supra note 5, at 574. 
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the contract was for 100,000 items (unless they have been received 
or payment for them accepted) as he may under a statute which 
requires no writing if there has been partial receipt and acceptance 
of the goods or of the price. Under the Code draft a quantity term 
must be stated and there must be a signing by the party “against 
whom enforcement is sought” or the enforcement drops to the level 
stated above. But under the Uniform Sales Act there is no limit as 
to what perjured witnesses may testify is the contract when goods 
have been received in any amount or a token payment has been 
accepted. After he had written one volume on the Statute of Frauds 
as part of his great work on Contracts, Professor Corbin came to 
the conclusion “1. that belief in the certainty and uniformity in 
the application of any presently existing statute of frauds is a mag- 
nificent illusion; 2. that our existing judicial system is so much 
superior to that of 1677 that fraudulent and perjured assertions 
of a contract are far less likely to be successful; 3. that from the 
very first, the requirement of a signed writing has been at odds 
with the established habits of men, a habit of reliance upon the 
spoken word in increasing millions of cases; 4. that when the courts 
enforce detailed formal requirements they foster dishonest repudi- 
ation without preventing fraud; 5. that in innumerable cases the 
courts have invented devices by which to ‘take a case out of the 
statute’; 6. that the decisions do not justify some of the rules laid 
down in the Restatement of Contracts to which the present writer 
assented some twenty years ago.’’** He brings out the fact that the 
Code section on frauds was intentionally framed to get away from 
the old statute and its interpretations. He is enthusiastically in 
favor of the new statute of frauds which has been written into this 
Code. We are in need of a new approach and the old statute, he 
feels, should not be readopted. 

There is another change in the statute of frauds section to the 
effect that, as between merchants, a failure to answer a confirma- 
tion within ten days after its receipt where “the party receiving 
it has reason to know its contents,” satisfies the requirement of a 
writing. Written notice of rejection within the ten-day period will 
prevent the application of the above.*® 

Contracts for goods specially manufactured for the buyer 
which “are not suitable for sale to others in the ordinary course 
of the seller’s business” do not require a writing if, before repudi- 
ation by the buyer, the seller has indicated that the goods are for 
the buyer and “has made either a substantial beginning of their 
manufacture or commitments for their procurement.”** This places 





34 Corbin, supra note 8, at 829. 
35 Sec. 2-201(2). 
36 Sec. 2-201(3) (a). 
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limitations upon the proof of an oral contract which do not, under 
Section 4 of the Uniform Sales Act,*7 exist. An admission in court 
or in a pleading by the party against whom enforcement is sought 
of a contract of sale also suffices to make the contract provable. 

It seems to the present writer that there is less chance of fraud- 
ulent contracts being proved under the Code section than under 
the English statute of nearly three centuries ago and its counter- 
parts. 

There are other approaches in this new Article on Sales which 
either clarify existing law, extend it, or cut it down. The manner 
of treating merchants as a class has been mentioned and has its 
justification in what merchants do. There may be some difference 
of opinion as to who is a merchant under the definition, particular- 
ly as to one who holds himself out as “having knowiedge or skill 
peculiar to the practices or goods involved in the transaction.”** 
Awkward language now and then turns up in the most carefully 
drafted acts and this particular provision ought to take some sort 
of prize.*® Definitions of “lot,” “commercial unit,” “cancellation,” 
“F.O.B. and F.A.S.,” “C.LF. and C.A.F.,” “letter of credit,” “sales 
on approval” and “sales or return,” “unconscionable” and a number 
of others give direction to the act and make it easier to interpret.*® 
The price is payable in goods, money, realty or otherwise,*! thus 
making better sense than Section 9 of the Uniform Sales Act** 
which specifically states that the realty-price-transaction takes the 
case out of the statute, and services and barter are not within the 
act. ; 

“Firm” offers which are signed need no consideration,** nor 
does an agreement modifying a contract.‘4 Open price terms are 
provided for and specific results spelled out,*® and while there is 
some change of the law involved, it is all to the good. Output and 
requirements contracts are specifically provided for and the section 
gives some indication to a court of what happens when output 
or requirements increase unreasonably.** Unconscionable contracts 
are provided for, as they should be.*? “Merchantability,” as used 





37 Onto Rev. Cope § 1315.05(8384). 

38 Sec. 2-104(1). 

39 See Professor Waite’s criticism of this and his hypothetical case, supra 
note 7, at pp. 618-619. 

40In their order of statement, see Secs. 2-105(5) and (6); 2-106(4); 2- 
319; 2-320; 2-321; 2-325; 2-326; 2-327; 2-302. 

41 Sec. 2-304. 

42 Onto Rev. Cope § 1315.10(8389). 

43 Sec. 2-205. 
44 Sec. 2-209. 
45 Sec, 2-305. 
46 Sec. 2-306. 
47 Sec. 2-302. 
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in implied warranties, is defined.** It needed definition as there was 
no uniformity in holdings involving the meaning of “merchant- 
ability.” When warranties clash there is a section telling how the 
conflict is to be decided.*® There is a section which, in a conserva- 
tive manner, extends warranties “ to any natural person who is a 
guest in his (the buyer’s) home if it is reasonable to expect that 
such person may use, consume or be affected by the goods and who 
is injured in person by breach of the warranty,” and there may be 
no disclaimer of this provision by the seller.®® This section should 
also have extended to injury to property as the same danger exists 
and it is simply a question of policy as to where to draw the line. 
The power given a vendee in a cash sale to pass better “title” than 
he has to a bona fide purchaser, and to a merchant who has been 
entrusted with the possession of goods of the kind in which he deals 
“to transfer all rights of the entruster to a buyer in ordinary course 
of business” even if he was entrusted with the goods because of 
representations which would have made his taking larcenous by 
the criminal law, express matters of policy which make good sense 
in spite of the customary practice of the common law to protect to 
the last ditch the owner who has entrusted his chattels to another.* 


A buyer who has paid part or all of the price and who has ac- 
quired an insurable interest in the goods may, if the seller becomes 
insolvent within ten days after the receipt of the first installment of 
the price, recover them from the seller upon tendering any unpaid 
portion of the price.®? The policy of not permitting one man’s goods 
to pay another man’s debts is here recognized to a limited extent, 
as it is in a later section permitting the seller to reclaim goods re- 
ceived by the buyer on credit, within ten days after their receipt, if 
the seller discovers the buyer to be insolvent and there have been 
no intervening subvendees in ordinary course, or other good faith 
purchasers or lien creditors.5* And both parties have additional pro- 
tection by the giving of a right of adequate assurance of perform- 
ance when reasonable grounds for insecurity arise.™ 

A provision anticipating the difficulties of proof of breach gives 








48 Sec. 2-314. 

49 Sec. 2-317. 

50 Sec. 2-318. Professor Williston thinks that giving a cause of action to 
one not in privity is questionable policy. Supra note 5 at 579. 

51 See footnote 19, supra; Sec. 2-403(2) and (3); Sec. 2-511(3). And see Sec. 
2-326(2) where protection is given the buyer’s creditors, except in the ex- 
ceptions stated, where goods are sold on consignment. 

52 Sec. 2-502. 

53 Sec. 2-702(1)(b) “[B]ut if misrepresentation of solvency has been 
made to the particular seller in writing within three months before delivery 
the ten day limitation does not apply.” 

54 Sec. 2-609. 
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either party the right, upon reasonable notification to the other, to 
inspect, test, and sample the goods including any that may be in the 
possession of the other party.®® 

There are other provisions, some of them widely different from 
what the Uniform Act provides and some making new law out of 
the whole cloth, but as this reviewer sees it, with reason. I do not 
view with alarm either the redrafting of parts of the Uniform Sales 
Act in the attempt to simplify and clarify, nor do I feel that this 
Code, if adequately studied, will require the amount of interpre- 
tation that some of its critics fear. It seems to me that the things 
which are good in this draft are so fine and so many as compared 
with the things that are mediocre or downright bad that the Uni- 
form Sales Act can well be replaced by the Uniform Commercial 
Code provisions on Sales. No one who believes in the new Uniform 
Commercial Code has put it better than Professor Corbin when he 
wrote: “The new Code should be enacted because it builds soundly 
on the existing Uniform Sales Act, because it rebuilds freely upon 
the decisions and mercantile customs of the 50 years since that Act, 
and because more than any previous code or restatement it pro- 
vides within itself a method and principle of future growth.”** 





55 Sec. 2-515. 

56 Corbin, supra note 8, at 836. It should be said that Pennsylvania has 
already adopted the Code and that its provisions will become effective on Ju- 
ly 1, 1954. See Penn. Stats. (Purdon’s), Title 12 A, Commercial Code — Uni- 
form. 








Report on Article 4 of the Uniform 
Commercial Code Entitled “Bank Deposits 
and Collections” 

J. L. GrirrirHs* 


Article 4 of the proposed Uniform Commercial Code is drafted 
and presented on the theory that the country-wide nature of the 
bank collection processes require uniformity in the law. It is pointed 
out that individual Federal Reserve banks process as many as one 
million items a day and many large metropolitan banks average 
three hundred thousand items per day. The entire banking system 
probably clears as many as twenty-five million items on a normal 
day and the volume of business keeps on increasing. Due to this 
constant and voluminous flow of collection items across state lines, 
an ideal situation exists for the development of realistic uniform 
rules that will define the rights of the various parties to each 
transaction in such manner that the flow will be implemented, 
rather than impeded. Such is the purpose of Article 4. 

At the present time The American Bankers Association Bank 
Collection Code has been enacted in at least 18 states, but Ohio is 
not one of these. More recently many states, including Ohio, have 
enacted so-called Deferred Posting Statutes' which tend to create 
new rules of law relative to the collection of checks and other cash 
items. Many states, however, have only court decisions and a few 
scattered statutory provisions governing bank deposits and collec- 
tions, and I would place Ohio in this category. 

Article 4 adopts many of the rules of The American Bankers 
Association Bank Collection Code, the principles and rules of De- 
ferred Posting, and certain rules established by court decisions. It 
establishes well defined patterns and processes that exist in fact 
although not previously covered by statute, principally those found 
in the Regulations of the Federal Reserve system relating to check 
collections.’ 

Without presuming to digest or outline Article 4 in its entirety, 
the purpose of this paper will be to point out in the briefest pos- 
sible manner a few of the highlights of the Article which will suffice 
to illustrate the general nature of the subject matter covered and 
the manner of its treatment. 

Before proceeding further, it may be well to have in mind a 
typical collection process such as the following: A lawyer in Cleve- 


* National City Bank, Cleveland, Ohio; Member of the Ohio Bar. 

1 Ouro Rev. Cone § 1105.13 (710-133a). 

2 Regulation J issued by the Board of Governors of the Federal Reserve 
System. 
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land receives a check for $1,000 in payment of fees. The check is 
drawn on a bank located in Red Gap, California, which we will 
assume is a small town located about 80 miles inland from San 
Francisco. The lawyer has a commercial account at a Cleveland 
bank where he deposits the check and in so doing uses a bank de- 
posit slip which plainly states that the check is accepted for collec- 
tion subject to the rules and regulations of the bank relating to such 
matters.* The Cleveland bank sorts the check into a batch with 





3 Rules and Regulations of a large commercial bank in Ohio. 


RULES AND REGULATIONS FOR 
COMMERCIAL ACCOUNTS 

1. The Bank, in receiving checks and other items for deposit or for col- 
lection, acts only as the collecting . of the depositor and assumes no re- 
sponsibility beyond the exercise of due care. The Bank will not be liable for 
default or negligence of any correspondent or for losses in transit, and each 
correspondent shall have no liability except for its own negligence. The Bank 
or any correspondent may send checks and other items directly or indirectly 
to | bank, including the payor, and accept its draft, check or credit as condi- 
tional payment in lieu of ; it may charge back to the depositor any check 
or other item at any time before final payment, whether returned or not, and 
should any collecting agent convert the proceeds of any item so forwarded 
for collection, the amount thereof will be char, back to the depositor. Un- 
paid checks and other items may be returned by mail at depositor’s risk. 

2. Deposits received during regular py! hours at one office of the 
Bank for credit at another will be entered on the books of the Bank to the 
—_ ¢ the Saute S gp Bank opens > business a. the ong J fol- 
owing le nking , and deposits receiv uring regular banking hours 
at the office at which the account is carried will be entered on the books of 
the Bank to the credit of the depositor before the Bank opens for business on 
the following legal banking day; provided, however, that if any office of the 
Bank maintains regular banking hours on Saturday or after 4:30 o’clock P. M. 
on Friday, deposits received in such office on Saturday and after 4:30 o’clock 
P. M. on Friday shall be treated as if received on the first legal banking day 
following the day of actual receipt. The Bank shall not incur any liability to 
the depositor or to any other person for failure to pay checks or other items 
unless drawn against the actual cash balance and collected funds credited, on 
the books of the Bank at the opening of business on the day of presentation, 
to the account on which such checks or other items are drawn. Checks or other 
items may be paid without inquiry as to the circumstances of issue or appli- 
cation of proceeds. 

3. Checks and all other items, including those drawn on any office of 
this Bank, will be cashed, — or credited conditionally and if not found 
good will be charged back to the depositor. 

4. All checks or other items drawn by the depositor must bear the name 
of the office of the Bank at which the account of the depositor is carried. 

5. In case the Bank is uested to stop payment on any item or items 
the depositor agrees to hold the Bank harmless from all expenses and costs 
incurred by the Bank on account of refusing payment of any such item. No 
stop-payment request, renewal or revocation shall be valid unless in writing 
and served on the Bank. 

6. Each depositor shall be subject to such service charges, including charges 
for activity, stop-payment orders, the return of checks because of insuf- 
ficient funds, uncollected funds, or post-dating, as may now or hereafter be 
established by the Bank or by Clearing House, State or Federal authorities 
with respect to commercial accounts. Such charges may be deducted from 
depositor’s account and the Bank shall not be liable for dishonoring checks or 
other items because of insufficient funds resulting from the deduction of such 
charges. 

7. The Bank reserves the right at any time to terminate any depositor’s ac- 
count or to refuse to accept deposits or credits thereto. 

8. In consideration of the surrender of cancelled checks and other data 
by the Bank, depositors agree to verify their accounts and report forgeries, al- 
terations or errors to Bank’s auditor within 10 days from the time such can- 
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other checks going to California and decides, from experience, how 
this check and others in the same batch shall be dispatched to reach 
California in the shortest possible time. This course could very 
easily begin with an overnight train trip to a Chicago bank which 
acts as correspondent for the Cleveland bank. Upon arrival at the 
Chicago bank the check will be placed with others going to Cali- 
fornia and will probably be flown to a bank in San Francisco to 
reach there in the late afternoon or evening of the first day after 
being deposited in Cleveland. The San Francisco bank may have 
a night transit department which will, on the same night, place the 
check in the mails in time to reach the bank on which it is drawn 
before noon of the next day. The drawee bank will either pay the 
check and remit the proceeds or refuse payment and return the 
check through the same collection channel. The bank in Cleveland, 
the banks in Chicago and San Francisco, and the drawee bank in 
Red Gap, California, as well as the depositor in Cleveland, all have 
certain rights and duties growing out of the transaction, and it is 
primarily with these rights and duties that Article 4 is intended to 
deal. 

In the very beginning, the Code lays down the rule that the 
liability of a bank for action taken by it in the course of collection 
is governed by the law of the place where the bank is located. Sec- 
tion 4-102 (2). If the action is taken by a branch and the branch 
is located in a different place than the main office, the law of the 
place where the branch is located governs the transaction. If all 
states were to adopt the Uniform Commercial Code, it seems fairly 
obvious that the law of all places would be the same (unless differ- 
ences should later develop by Court decisions) but until this re- 
sult is obtained it is quite desirable to know which law controls a 
given situation. 

Section 4-103 states that the law itself may be varied by agree- 
ment of the parties but a bank is not permitted, even by agreement, 





celled checks and other data are made available to the depositor by mailing 
to the last address furnished by the depositor in writing, or by such other 
method of delivery as may have been established. Failure so to do will ex- 
empt the Bank from liability to the depositor on account of any such forgery, 
alteration or error. 

9. In the case of joint accounts in the names of two or more depositors, 
the Bank may treat each of such depositors as the agent of each of the 
others, with authority to deposit or endorse for deposit in said account checks 
or other items payable to any one or more of such depositors, and the Bank 
is authorized to receive and credit to any such account checks or other items 
payable to any one or more of said depositors which may not be endorsed, and 
may supply absent endorsements. 

10. The above Rules and Regulations are subject to change, and the Bank 


may from time to time adopt new Rules and Regulations. Said changes and 
new Rules and Regulations shall be binding upon the depositor after notice 
thereof has been posted in the lobby of the Bank or after such notice has been 
mailed to the depositor to the last address furnished by him in writing or after 
such notice has been enclosed with the cancelled checks of the depositor 
and such checks made available to the depositor in accordance with Rule No. 
8 hereof. 
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to disclaim responsibility or limit the measure of damages for its 
own lack of good faith or failure to exercise ordinary care. The 
same section provides that Federal Reserve collection rules, Clear- 
ing House rules and the like have the effect of agreements, whether 
or not assented to by the parties and compliance therewith consti- 
tutes the exercise of ordinary care. This, you see, allows the banks 
in each city to make their own rules covering exchange of checks, 
time within which to return items not found good, and other similar 
matters. Thus, the lawyer in our hypothetical case who deposited 
his check in the Cleveland bank became bound by the Clearing 
House rules in San Francisco (if they have any), even though he 
did not know of such rules and did nct suspect that his check would 
be sent to a bank in San Francisco. This is not greatly different 
from the present rule in Ohio, the principal case being that of 
Akron Scrap Iron Company v. Guardian Savings & Trust Com- 
pany,* wherein it was decided that one who deposited a check for 
collection in an Akron bank was bound by the rules and regulations 
of the Cleveland Clearing House, that being the location of the 
bank on which the check was drawn, even though such depositor 
was not actually aware of such rules at the time of making the de- 
posit. 

To allow banks time to process items they are given the right 
to fix an afternoon hour of 2 P. M. or later as a “cut-off time” and 
to treat all items received after such time as being received at the 
opening of business on the next banking day. Section 4-107. It will 
be noted that the rules. and regulations of the bank previously 
mentioned® make similar provisions, particularly for deposits re- 
ceived after regular banking hours on Fridays. Banks are also per- 
mitted without the approval of any person involved to modify or 
extend by not more than one day any time limit specified in the 
law, all without discharge of persons secondarily liable and without 
liability to the transferor or any other prior party. Section 4-108. 

Another Section (4-106) which is intended to eliminate con- 
fusion in those cases where a bank has numerous branches provides 
that each branch or separate office of a bank maintaining its own 
deposit ledgers is a separate bank for purposes of computing the 
time within which and the place at or to which action may be taken 
or notices given. In actual practice it is not uncommon to have 
the deposit ledgers of several branches combined and carried at 
one branch only and it occurs to the writer that this Section may 
create rather than eliminate confusion, especially when it is re- 
membered that the bank’s liability is governed by the law of the 





4120 Ohio St. 120, 165 N.E. 715 (1929); Hilsinger v. Trickett, 86 Ohio St. 286 
(1892). 
5 Paragraph 2 of Bank Rules and Regulations, supra, note 3. 
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place where the branch or separate office is located and the “place” 
of giving notice is governed by the place where deposit ledgers 
are kept. The Courts may be called upon to interpret this provision, 
particularly in its application to situations arising in some of our 
western states where branch banking sometimes transcends state 
lines. 

The old question of whether the bank of deposit has accepted 
a check for collection or has become the owner thereof is put to 
rest by Section 4-201 which definitely states that unless a contrary 
intent clearly appears, the check has been taken for collection 
even though credit for the item is subject to immediate withdrawal 
as a matter of right. The law in Ohio has not always been too clear 
on this point and the student will find difficulty in reconciling 
some of our Ohio decisions.“ Many of our cases in Ohio involve 
banks in liquidation and the Courts could frequently be accused 
of a departure from sound reasoning in an effort to avoid creating 
preferences or trusts against property in the hands of the Superin- 
tendent of Banks. Having the law thus definitely stated will prob- 
ably make it unnecessary in the future for banks to cover this 
point in their rules and regulations as most of them now do.’ 


A bank which uses ordinary care in presenting an item or in 
sending it for presentment will not be liable for the insolvency, 
neglect, misconduct or default of another bank. Section 4-202. Ac- 
cording to the applicable comments, this provision constitutes the 
adoption of the Massachusetts rule rather than the New York rule 
which held the initial bank liable for the actions of subsequent 
banks in the collection chain. Ohio apparently follows the New 
York rule as set forth in the early case of Reeves v. State Bank. 
The federal district court in the case of Taylor & Bournique Co. v. 
National Bank of Ashtabula was called upon to decide whether 
the New York rule or the Massachusetts rule should govern a 
collection which originated in Wisconsin (a Massachusetts rule 
state) and ended in Ohio (a New York rule state). Judge Westen- 
haver, who wrote the’ opinion, said that under those circumstances 
the federal court was not required to follow the law in either 
state but could decide the controversy on the general law based 
on all authorities. The result was that the New York rule was fol- 
lowed and the Wisconsin bank was held to be liable for the negli- 





6 Squire, Superintendent of Banks v. Goulder, 131 Ohio St. 106, 2 N.E. 2d 2 
(1936) ; Jones v. Kilbreth, 49 Ohio St. 401 (1892). Close v. Fulton, Superintend- 
ent of Banks, 44 Ohio App. 165, 184 N.E. 22 (1932). Smith and Setron Print- 
ing Co. v. Fulton, Superintendent of Banks, 40 Ohio App. 32, 178 N.E. 211 
(1931). 

7 Paragraph 1 of Bank Rules and Regulations, supra, note 3. 
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gence of the bank in Ohio.* The same section authorizes a bank 
to send a check for payment directly to the bank on which it is 
drawn. Although frowned upon by some of the earlier decisions, 
this practice is now almost uniform and speeds up collection to a 
considerable degree. Most banks cover this point in their rules and 
regulations and in Ohio we have a statute specifically authorizing 
this procedure.® It is also provided for in Regulation “J” of the 
Federal Reserve System. 

Generally speaking, the customer depositing a check in his 
bank is said to warrant to such bank, to each bank in the collection 
chain and to the payor bank that he has title to the check; that 
it has not been materially altered; that he has no knowledge that 
the signature of the maker or drawer is unauthorized, and that 
he knows of no effective stop payment order relating to the check. 
Additional warranties exist where the transferee of an item other 
than the payor has given consideration therefore, in which case the 
transferor agrees that upon dishonor and the giving of any neces- 
sary notices thereof he will pay the amount of the item to the 
transferee or to any subsequent holder who takes it up. Section 
4-207. 

The Code is specific in defining the media of payment which 
may be accepted by a collecting bank in settlement of an item with- 
out being responsible if such form of remittance is itself not paid. 
Section 4-211. This is no different than the present law in Ohio 
which is governed by the statute previously referred to relating 
to direct sending.!° The new Code is more explicit, however, and 
states in detail the various forms of remittance which a sending 
bank may accept in settlement of an item, among which are a 
cashier’s check of the remitting bank, authority to charge the 
account of the remitting bank and several others. 

Provision is also made in Section 4-212 for a collecting bank 
(as distinguished from a drawee bank) to make conditional pay- 
ment to its customer for a deposited item and still have the right 
to charge the item back to the customer if it later turns out not 
to be “good”. There is nothing new in this provision since it is 
common practice for banks to so provide in their own rules and 
regulations and the point is also specifically covered by paragraph 
9 of Regulation J of the Federal Reserve System. 

In controversial cases it is often important to know when a 
check is paid with finality by the bank upon which it is drawn 





8 Reeves v. State Bank, 8 Ohio St. 466 (1858); Taylor and Bournique Co. 
v. National Bank of Ashtabula, 262 Fed. 168 (N.D. Ohio 1919); Comment to 
Section 4-202. 

9 Onto Rev. Cope § 1105.12 (710-133). 
10 Id. 
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and this is stated unequivocally to be the time when the drawee 
bank “has paid the item in cash or has completed the process of 
posting the item to the indicated account of the drawer, maker 
or other person to be charged therewith, whichever happens first”. 
Section 4-213. The Courts have frequently had difficulty with this 
problem and the decisions in Ohio and elsewhere lack uniformity. 
The test in Ohio is apparently one of intention which is not always 
easily ascertainable."1 The rule laid down by the Code should 
therefore be helpful. 

Deferred Posting, previously mentioned in this report, is au- 
thorized by Section 4-301 and it is also authorized by an existing 
Ohio Statute! which was adopted in 1949. This practice may be 
defined briefly as a procedure whereby the drawee bank pays a 
check immediately upon presentation but does not post the item 
to the customer’s account until the following day. Under these 
circumstances the bank has no idea whether the check is good at 
the time of payment and is allowed until midnight of the next busi- 
ness day after presentment to return the item or give notice of dis- 
honor and may, of course, recover the amount paid on the day of 
presentment. This practice is adopted for the purpose of producing 
an even flow of items through payor banks on a day-by-day basis 
in a manner which permits them to be processed without abnormal 
peak loads, night work and other objectionable practices. Many 
states have similar statutes authorizing this procedure but their 
operation is not uniform. The necessity for this procedure is em- 
phasized by paragraph 4 of Regulation J of the Federal Reserve 
System, which incorporates a similar provision. A further necessity 
arises on account of Onto Rev. Cope § 1305.11 (8241) which 
allows a drawee only twenty-four hours to decide whether or not 
he will accept a bill of exchange. If this section is also applicable to 
a check no bank could safely use a Deferred Posting system without 
special statutory authority. 


Another important section defines the various priorities of 
stop-payment orders, legal process and the bank’s right of setoff. 
Section 4-303. A bank is also made liable to its customer for wrong- 
ful dishonor of an item but where such dishonor occurs through 
mistake (as it almost always does) such liability is limited to the 
actual damage done, including damage for arrest and prosecution 
of the customer. Section 4-402. We have a similar statute at the 
present time in Ohio'* which was probably adopted as a result of 
a case in which the Court held a bank liable for the arrest and im- 





11 Akron Scrap Iron Company v. Guardian Savings & Trust Co., supra, 
note 4. 


12 supra, note 1. 
13 Onto Rev. Cope § 1105.11 (710-132). 
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prisonment of a depositor because of the nonpayment through 
mistake of a check which should have been paid, even though 
such action on the part of the bank was found not to be malicious.'* 


The customer’s right to stop payment of a check is preserved 
by Section 4-403 if the order is given in such time and manner as 
to afford the bank a reasonable opportunity to act thereon. An oral 
stop-payment order is binding only until a written order can be 
furnished and a written order is effective for six months. The bur- 
den of establishing the fact and amount of loss suffered by the 
customer as a result of a bank’s failure to observe a valid stop- 
payment order, is placed upon the customer. This I believe to be the 
present law in Ohio.® 


Death or incompetence of a customer does not, under Section 
4-405, revoke the right of the bank to pay or collect items until the 
bank has actually received notice of his death or adjudication of 
incompetency. Even after such notice a bank may, for ten days 
after date of death, pay or certify checks drawn prior to that date 
unless otherwise ordered by a person claiming an interest in the 
account. This is an entirely new idea for Ohio’ and is of course 
adopted with the idea of permitting persons who receive checks 
shortly before the death of the drawer to collect their money with- 
out the necessity of filing a claim in the Probate Court. 


Section 4-406 is intended to operate as a statute of limitations 
but seems unduly complicated by the manner in which it is drafted. 
Without reference to the’ comments its meaning is not always 
clear. The intention is to place a 90-day limitation on a customer’s 
right to assert a claim against his bank by reason of a check bear- 
ing the forged or unauthorized signature of the maker, or which 
has been raised or otherwise materially altered. The time begins 
to run against the customer when the bank has sent him his state- 
ment or has otherwise made it available to him. To provide for 
the customer who may be ill, absent or for any good cause unable 
to examine his statement, such customer has an additional 30 days 
to report irregularities after such good cause ceases to operate, but 
in every case claims based on forged endorsements must be made 
within three years and within one year on material alterations 
and on account of forgeries of the maker’s signature. We now have 


14 Mouse v. Central Savings & Trust Co., 120 Ohio St. 599, 167 N.E. 868 
1929). 
15 Speroff v. First-Central Trust Co., 149 Ohio St. 415, 79 N.E. 2d 119 (1948). 
Central National Bank v. International Sales, Inc., 87 Ohio App. 207, 91 N.E. 
2d 532 (1950). 
16 Haefner, Admr. v. First National Bank of Elmwood Place, 70 Ohio App. 
293, 44 N.E. 2d 489 (1942). 
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similar statutes in Ohio limiting the periods to two years and one 
year respectively.’7 

Only a few of the provisions of Article 4 seem to depart from 
prevailing collection practices and for the most part these de- 
partures attempt to clarify situations which are now shrouded in 
uncertainty and conflict. If uniformly adopted, the writer is of the 
opinion that Article 4 would constitute an improvement over the 
presently existing situation. However, this report is not intended 
to constitute a recommendation that Article 4 be adopted in Ohio, 
but is submitted for the primary purpose of stimulating further 
inquiry and study by those interested in bank collections. 





17 Onto Rev. Cope §§ 1307.09 (11225-2) and 1307.08 (11225-1). 
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Documentary Letters of Credit 
ArtHur L. DouGan anp HucH CALKINS* 

The documentary letter of credit is a little known but highly 
useful instrument of commercial dealing. Long the standard method 
of financing international sales transactions, it is now becoming 
recognized as a convenient means by which sellers in domestic 
markets who do not know or trust their buyer’s credit may secure 
protection during manufacturing or processing for him.' Article 
5 of the proposed Commercial Code is a codification of the essential 
principles underlying the documentary letter of credit. Although 
it has been subjected to some deserved criticism, it merits adoption 
by the Ohio Legislature and attention by Ohio commercial lawyers. 


1. 
THE FUNCTION OF THE DoCUMENTARY CREDIT 

The only letter of credit in the experience of many is the in- 
strument by which a traveler who does not wish to be burdened 
with travelers’ checks obtains cash in a foreign country. This is 
indeed one type of credit letter. But it is not the documentary 
letter of credit, and it is not the credit with which the proposed 
Article 5 is concerned. 

The commercially important documentary letter of credit, and 
the instrument which is the subject of Article 5, is a contract under 
which a person, usually a bank, undertakes on behalf of the other 
party to the contract for a period of time to honor drafts drawn 
by a person named in the contract, on presentation by such person 
of certain prescribed documents. Its most typical use is in connec- 
tion with international sales contracts. An Ohio manufacturing 
company, for instance, contemplating the manufacture and sale of 
equipment to a European customer, may wish assurance before 
undertaking the manufacture that it will be paid— and paid in 
dollars — on shipment. It is rarely feasible for the manufacturer 
to insist that its European customer pay in advance. The desired 
assurance is therefore obtained by requiring the customer to obtain 
a letter of credit. This the customer arranges with its local Euro- 
pean bank, by obtaining the undertaking of that bank to pay the 





* Both of the Cleveland Bar. 

1 Increased use of documentary letters of credit in domestic transactions 
has been reported in a Comment, 62 Yate L.J. 227 (1953). This is the best 
critical analysis of the proposed Article 5. For other discussions of Article 5, 
see Harfield, Trade Without Tears, or Around Letters of Credit in 17 Sections, 
(1952) Wis. L. Rev. 298; McLaughlin, The Letter of Credit Provisions of the 
Proposed Uniform Commercial Code, 63 Harv. L. Rev. 1373 (1950). An excel- 
lent statement of the law and practice of the letter of credit is contained in 
Warp anp Harrretp, BANK Crepits AND AccEPTANCES (3d ed. 1948), referred to 
in this article as Ward and Harfield. 
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manufacturer, in dollars, upon presentation to the bank of docu- 
ments in proper form evidencing delivery of the equipment to a 
transportation company. If the European bank (usually called the 
“issuer”) does no business in the United States, it will forward 
the letter of credit to a correspondent bank in New York or Ohio. 
The correspondent bank may merely notify (or “advise”) the 
manufacturer of the credit, in which event it assumes no obliga- 
tion to pay. Or it may “confirm” the credit, thereby obligating itself 
to honor the draft upon presentation of the documents. Upon com- 
pletion of the equipment and its delivery to a transportation com- 
pany, the manufacturer (commonly called the “beneficiary”) will 
present an appropriate draft to the confirming or issuing bank, 
together with a bill of lading, invoice and insurance policy, and 
will be paid. Unless this has already been done, the confirming 
bank will obtain reimbursement from the issuing bank, which will 
in turn be reimbursed by the European customer. 

This basic pattern may be varied to suit the convenience of the 
parties. It is common, for instance, for the letter of credit to provide 
for acceptance rather than payment upon delivery of the prescribed 
shipping documents. Since a draft accepted by the Ohio or New 
York bank is prime commercial paper, it may be discounted by the 
Ohio manufacturer (beneficiary) at nominal rates. The letter of 
credit thus becomes a device by which the manufacturer may be 
paid upon completion of the goods, while the customer is not re- 
quired to pay for them until delivery to him. If the European bank 
has sufficient confidence in its customer, payment by the buyer 
may be deferred until after the buyer has had an opportunity to 
realize its profit upon the goods in question. In jurisdictions where 
the trust receipt or a similar device is available to protect the bank’s 
security interest, the letter of credit may permit such deferred 
payment without reliance upon the buyer’s general credit.” Similar- 
ly, under some circumstances, the Ohio manufacturer may be able 
to use the assurance that it will be paid upon completion of the 
goods to finance the manufacturing process itself.* 





2 Warp AND HarFIExp, ibid, p. 84, calls attention to the important fact that 
trust receipts are not recognized in many European jurisdictions, and that 
there apparently are no equivalent devices available there. 

3 Such financing is discussed ibid at pp. 128-146. It may be illustrated by 
the use of what is called a “secondary credit”. An Ohio manufacturer, for 
instance, who is the beneficiary of a letter of credit from its European cus- 
tomer, may require component parts for the equipment to be manufactured. 
It may, therefore, request a bank, perhaps the issuing or confirming bank 
under the other letter of credit, to issue a separate credit addressed to the sup- 
plier of the component parts. The supplier will obtain payment under this 
second credit upon delivering an order bill of lading and appropriate ac- 
companying documents to the issuing bank under that credit. That issuing 
bank will release the parts to the Ohio manufacturer upon a trust receipt. 
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The utility of a documentary letter of credit is apparent from 
this illustration. The credit fully protects the seller from the risk 
of unavailable dollar currency; it supplements the unknown or 
doubtful credit standing of the customer with the resources of a 
European or, if the credit is confirmed by a domestic bank, a United 
States bank. If the credit calls for a draft which is to be accepted 
rather than paid, it permits the beneficiary-manufacturer to be put 
in funds at the beginning of transit, while the Eurpean customer is 
compelled to pay only at or after delivery to him. Coupled with 
other commercial devices, the letter of credit permits a bank to fi- 
nance a succession of steps in a manufacturing process, advancing 
the funds required for each step, while retaining effective protec- 
tion. Patently, most of these advantages are independent of the in- 
ternational character of the transaction. The documentary letter of 
credit can be, and increasingly is, used in domestic transactions 
where the buyer’s credit standing needs the reenforcement of a 
bank, or the parties desire financing during the period of manu- 
facture or processing. The letter of credit is an economic substitute 
for a guaranty and may be permissible for the issuer where a 
guaranty is not.* 

The limitations of the letter of credit are equally clear from 
the illustration given. Its use is a dealing in documents only. It is 
a contract calling for payment by a bank upon delivery to it of 
documents in prescribed form. That the goods themselves do not 
comply with the sales contract is immaterial to the obligation of the 
bank to pay upon presentation of the documents or the duty of 
the customer to reimburse the bank. The letter of credit therefore 
gives a buyer no protection against faulty performance by the 
seller, or the seller’s dishonesty. 


Il. 
PRESENTLY APPLICABLE LEGAL PRINCIPLES. 

Most commercial instruments require a body of commercial 
law to give them meaning or to make them effective. The typical 
bill of exchange is only a few lines long; a Negotiable Instruments 
Law is essential to define the rights and duties of the parties to it. 
The holder of a chattel mortgage or of a warehouse receipt depends 
upon a body of statutory law to define his rights and powers. Not 





Upon completion of assembly, and delivery of a new bill of lading to the issu- 
ing bank under the first credit, the manufacturer will be paid and the bank 
issuing the first credit reimbursed. 

4This is true of national banks, infra, note 7, which have power to issue 
letters of credit. Many national and state banks do not, however, have power 
to guarantee letters of credit. See Warp AND HARFIELD, pp. 183-184; See infra, 
note 7. 
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so with the documentary letter of credit. It has been in use for 
years with no foundation other than the law of contract. 

Most of the reported cases involving letters of credit were 
decided prior to the First World War. Many dealt with the still- 
current problems of the sufficiency of compliance of the documents 
with the terms of the credit and the effect of discrepancies between 
the goods themselves and the underlying sales contract; some were 
concerned with the question whether informally-worded letters 
should be regarded as binding instruments.* “Confusion” in the de- 
cisions was often noted,® and, despite the fairly widespread use of 
letters of credit, doubts were occasionally expressed whether banks 
were authorized to issue them.’ The case law of the letter of credit 
does not do much to recommend it to general use. 

More useful than the case law to those now employing letters 
of credit has been a body of regulations adopted by the Interna- 
tional Chamber of Commerce. Originally completed in the early 
1930’s, the regulations were revised in 1951. They have been adopt- 
ed in at least twenty-nine countries; among the important com- 
mercial nations, only Great Britain has not adhered, and British 
practice is substantially consistent. The regulations are uniformly 
adhered to by American banks with respect to export transactions, 
and are regarded by many American banks to be applicable as 
well to transactions initiated by United States importers.* 

The Uniform Regulations briefly classify certain types of docu- 
mentary credits. They acknowledge the bank’s obligation to ex- 
amine with care documents submitted in accordance with the 
credit, and contain explicit provisions for relieving the bank of 
other types of liabilities. They also set forth a detailed set of rules 
of interpretation, in which is prescribed the presumed understand- 
ing of the parties in the absence of contrary provisions in the letter 
of credit. These rules relate to the documents which will be con- 
sidered sufficient compliance with the terms of the credit, the 
period of time during which credits are deemed to remain in force, 
and the time within which the bank must act upon presentation 
of documents. The Uniform Regulations have no legal force other 
than as evidence of custom or as specifically incorporated by 
reference into the terms of a letter of credit. While they are pre- 
sumably of considerable value in standardizing practice among 





5 See Annotations, 30 A.L.R. 353, 1310 (1924); 39 ALL.R. 755 (1925). 

6 See, e.g., McCurdy, Commercial Letters of Credit, 35 Harv. L. Rev. 539 
(1922). 

7¥For a recent discussion of this problem, see Harfield, The National 
Bank Act and Foreign Trade Practices, 61 Harv. L. Rev. 782 (1948). 

8The uniform regulations are printed in WARD AND HarFIELD, pp. 185-199. 
For a discussion of the 1951 revision, see Note, 65 Harv. L. Rev. 1420 (1952). 


Sl re abe Seana 


en ae ae ae Or 


eres 


ere 


juss) Re Ca 


Care Sahat. aN 


Ree alee a oad 





f 





OTTER = 


Pr 
Phone 


Rie 
By 
2 
4 
Ve 
S 








1954] DOCUMENTARY LETTERS OF CREDIT 37 





helpfulness in instructing the uninitiated in the use of this instru- 
ment. 
Il. 
TExT OF ARTICLE 5. 


Examination of the text of the proposed Article 5 reveals the 
objectives which its draftsmen had in mind. It is apparent that one 
was to set out clearly the character of the documentary letter of 
credit, so that all might become familiar with its use and confident 
of its validity. A second objective was to conform the fundamental 
law of the letter of credit to present international practice embodied 
in the Uniform Regulations, while leaving matters of detail and 
application free from statutory crystallization. Finally, the text 
indicates an attempt to adopt explicit provisions defining the rights 
of the parties among themselves, and to fix the liabilities of banks 
at a minimum. These objectives may best be appraised by consider- 
ing the nature of the letter of credit as it appears from Article 5, 
the treatment in the Article of the points at which difficulty most 
frequently arises in using the letter of credit, and the liability pro- 
visions there set forth. 

A. Nature of the Letter of Credit. 

At the outset, Article 5 sets forth a uniform terminology for 
the parties to a letter of credit contract.® It provides that a credit 
must be a writing (including a telegram) signed by a bank or 
other issuer, and that no consideration is needed to establish the 
credit or to modify its terms.!® It states that, with one important 
exception, no particular. phraseology is necessary to constitute a 
credit. That exception is that the credit must clearly stipulate that 
it is irrevocable, if that is the intention. It merits examination, for 
it raises one of the few points in letter of credit practice where in- 
attention may lead to disappointment. 

The presumption of revocability appears in the Uniform Reg- 
ulations, and its inclusion in the Code is justified, if at all, on 
grounds of consistency. It has been roundly criticized in comments 
on both the Regulations and the Code.'! The criticism is based 
upon the fact that a so-called revocable credit is not a letter of 
credit at all, in the sense in which that term is usually employed. 
A revocable credit is merely a notice signed by the “issuing” bank 
that it is authorized to honor documentary drafts drawn by a 





9The definitions are contained in Sec. 5-103 of Article 5. See Uniform 
Laws Annotated, Uniform Commercial Code, Official Draft, Text and Com- 
ments (1952). The other provisions referred to in this paragraph are Secs. 
5-102(2), 5-103(1) (a), 5-104, 5-106, 5-105. 

10 Under existing Ohio law, consideration is probably essential to the 
validity of a letter of credit. Sherwin & Co. v. Brigham, 39 Ohio St. 137 (1883). 

11 See Comment, 62 Yare L.J. 227, 239-42 (1953); Note, 65 Harv. L. Rev. 
1420 (1952). 
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named person complying with the terms of the credit. The revocable 
credit may be revoked by the bank at any time, without notice 
either to the person named in the notice or to the person at whose 
request the notice was given. It therefore cannot be fully relied 
upon as an assurance of payment. There is much force to the sug- 
gestion that the unwary would be less apt to be misled if the pre- 
sumption were reversed so that a letter of credit not clearly speci- 
fying that it was revocable was held to be irrevocable. Nevertheless, 
so long as the Uniform Regulations contain the contrary presump- 
tion, the decision to adopt the international practice in internal 
law canot be regarded as an unreasonable one, particularly since, 
typically, the issuer has not been paid or secured in advance for 
the amount of the credit. 

The remaining provisions in Article 5 setting forth the func- 
tion of the letter of credit are in skeletal form.’? It is made clear 
that the letter of credit provides for payment upon the delivery of 
documents rather than upon the delivery of goods, that a docu- 
mentary draft which meets the terms of an irrevocable credit must 
be honored, and that, unless otherwise agreed, a bank paying pur- 
suant to a letter of credit is entitled to immediate reimbursement, 
and a bank accepting a draft pursuant to a credit is entitled to be 
put in funds the day before maturity of the draft. It is provided 
that a person presenting a documentary draft under a credit re- 
linquishes upon its honor all claims to the documents. The period 
of time within which a bank must act upon a documentary draft 
is prescribed, together with the procedure to be followed upon 
proper dishonor. It is provided that, except where explicitly agreed 
to the contrary, a credit may not be assigned, and provisions are 
included with respect to the insolvency of a bank holding funds 
for a documentary credit. 

All of these provisions are reasonably explicit, and have re- 
ceived little if any criticism. As a handbook to the use of the letter 
of credit, they are adequate and are clearly to be preferred to the 
Uniform Regulations if only because they have the force of law 
instead of custom only. 

B. Problems Most Frequently Arising in 
Use of the Letter of Credit. 

It is to be expected from the nature of the letter of credit that 
the problem most frequently arising in its use is the sufficiency of 
the documents presented pursuant to the credit. Should a bank 
pay or accept a draft accompanied by a set of bills of lading from 
which a single copy is missing? What discrepancy between the de- 
scription of the goods stated in the invoice and the description 





12 The provisions referred to in this paragraph are Secs. 5-102(1), 5-111, 
5-107, 5-109, 5-112, 5-115, 5-117. 
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stated in the credit should be regarded as sufficiently material to 
justify rejection of the documents? Should a bank reject docu- 
ments when the bill of lading indicates that the containers are 
slightly damaged? Questions such as these frequently cause no 
difficulty so long as price levels are rising and goods are in short 
supply. When, however, buyers are on the alert for means to avoid 
their obligations, issues of this kind frequently arise. 

The proposed Article 5 sets out only the most general principles 
for the resolution of controversies of this nature. It provides in 
§ 5-107 that “a documentary draft which meets the terms of the 
relevant irrevocable credit must be honored.” It states that “unless 
otherwise agreed a bank called upon to pay or accept under a 
credit is required to examine documents with care so as to as- 
certain that on their face they appear to conform to the terms of 
the credit... .” These provisions suggest that literal correspondence 
between the documents and the credits is contemplated. Section 
5-102 (3), however, provides that “in construing this Article refer- 
ence may be had to uniform customs among banks.” The comment 
to this section indicates that the Uniform Regulations of the Inter- 
national Chamber of Commerce are to be regarded as “excellent 
evidence” of custom, but that it is the custom “actually existing” 
when the question arises and not that set forth in the Uniform 
Regulations which is to govern. It is at least arguable that it is cus- 
tomary among banks to accept something less than literal corres- 
pondence of the documents to the credit. The precise degree of 
compliance contemplated by Article 5 is thus left an open question. 

Article 5 contains only two specific provisions which are of as- 
sistance on this issue.!* It provides that an issuing bank is not ex- 
cused from honor of a documentary draft which meets the terms of 
an irrevocable credit by reason of a general term that all documents 
must be satisfactory to it. And it authorizes a bank seeking to obtain 
payment, acceptance, negotiation or reimbursement under a credit 
to give indemnities to induce such action. This provision does not 
resolve the much discussed question whether payment of a draft 
must be made when the accompanying documents have slight de- 
ficiencies but an indemnity from a bank guaranteeing against loss 
arising from them is supplied.’* It does, however, dispose of linger- 
ing doubts about the power of certain banks to make guarantees 
of this kind. 

The failure of the draftsmen of Article 5 to spell out the cir- 
cumstances under which banks should accept documentary drafts 
not strictly complying with the terms of the credit has been criti- 





13 Sections 5-107(1) and 5-113. 
14For a discussion of this problem see Backus and Harfield, Custom and 
Letters of Credit, 52 Cor. L. Rev. 589 (1952). 
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cized. In view of the detail of the Uniform Regulations, the de- 
cision to include only the general principles in the Code must 
have been a considered one. It seems to us to have been a wise 
one. Even if it were possible to formulate standards of sufficiently 
universal applicability to be included in an American uniform 
code without creating undue confusion in international practice, 
the letter of credit has until recently been too little used to make 
it desirable to crystallize its use. 

Apart from the question whether the documents submitted 
meet the terms of the credit is the question whether the goods 
which are represented by the documents comply with the contract 
of sale. As pointed out above, it is fundamental to the operation 
of the letter of credit that it is a dealing in documents and not in 
goods. Article 5 therefore provides that nonconformity of the goods 
to the underlying contract is immaterial to the obligation of the 
bank to honor documentary drafts which comply with the credit 
and does not excuse a bank or a customer from reimbursement 
for such drafts.'® The buyer is not, however, left entirely remediless 
against the dishonest seller. If the documents are forged or fraudu- 
lent the buyer is authorized to obtain an injunction against honor 
or reimbursement, unless the person demanding honor or reim- 
bursement has himself honored or paid in good faith reliance on 
the documents. If enjoined, a bank must refuse payment; in the 
absence of such injunction an issuing or confirming bank has the 
option either of paying upon the documentary drafts, or refusing 
payment and relying upon forgery or fraud as a defense in an 
action by the beneficiary. 

These provisions, while on the surface unusual, make the best 
of a difficult situation. What constitutes “fraud” is not spelled out 
in Article 5; presumably, it is such a wide discrepancy between the 
goods themselves and those specified in the documents as is beyond 
the bounds of honest mistake. Quite properly, banks are not re- 
quired at their peril to determine whether such a discrepancy or 
a forgery exists. Equally properly, a buyer is given as much pro- 
tection from dishonesty of the seller as is consistent with limiting 
the bank’s responsibility to the apparent condition of the documents. 

C. Liabilities of the Parties. 

A second point of criticism of the proposed Article 5 is that 
it relieves banks from responsibilities which are properly theirs.'® 
In its liability provisions Article 5 reflects the terms of the Uni- 
form Regulations. Under these sections a bank which has entered 
into an irrevocable credit with its customer cannot avoid its obliga- 





15 Section 5-111. 
16 Section 5-116. Apparently through oversight, the liability of a confirm- 
ing as well as an issuing bank was not made explicit. 
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tion to pay or accept the prescribed documentary drafts without 
the consent of the customer, and, if he has been notified of the 
credit, the beneficiary. Except where otherwise provided in the 
letter of credit, liability is imposed upon a bank for accepting 
documents which do not comply with terms of the credit and for 
rejecting documents which do comply with its terms. Banks which 
merely advise a beneficiary of a credit, without confirming the 
credit, assume obligation for the accuracy of their statements. So 
far as these provisions go, they are merely a statement of familiar 
contract principles. The criticism of Article 5 is directed to limita- 
tions on the extent of these liabilities, and to the fact that Article 
5 does not afford remedies not available at common law."* 


The most important of these limitations is that in no event 
shall recovery against a bank for improper dishonor or repudiation 
of a credit exceed the amount of the draft or credit as the case 
may be. The limitation does not restrict recovery through any 
of the remedies of a seller other than a damage action, and such 
remedies — generally sale of the goods—are expressly made 
available. But the limitation does prevent a buyer from recovering 
against the bank perfectly foreseeable damages resulting from the 
improper honor or improper dishonor of documents presented to 
it. This limitation makes the bank’s liability less for a default with 
respect to a letter of credit than for the dishonor of a simple check. 
In the latter case, both the present Ohio Code and the proposed 
Uniform Commercial Code permit the recovery of actual damages 
even though the bank acted in good faith.'® It is difficult to see the 
justification for this difference, particularly since the letter of credit 
transaction is more nearly tailormade than the honoring of a check, 
and the consequences of an error should be more clearly apparent 
to the issuing or confirming bank. 


Two defects of omission in the liability sections have been 
charged. One is based on the undeniable fact that it is often pro- 
cedurally difficult for a seller or buyer to bring an action against 
a bank in another country. The remedy for this — making a bank 
responsible for mistakes of its correspondents — is worse than the 
disease, for it could only tend to restrict letter of credit business 
to larger institutions. The other asserted defect is the possibility 
that lack of privity of contract may defeat a buyer seeking to 
recover from a confirming or advising bank. It has more substance, 
and the risk might well have been averted by explicit recognition 





17 For a statement of these criticisms see Comment, 52 YALE L. J. 227, 254- 
62 (1953). 

18 Uniform Commercial Code Sec. 4-402. Onto Rev. Cope § 1105.11 (710- 
132). 
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that each bank participating in a letter of credit transaction is re- 
sponsible for injury caused to any party to the transaction. 


ConcLUSION 

No statute can please everyone. The defects of the proposed 
Article 5 are not substantial when weighed against its accomplish- 
ments. On the whole, the proposed uniform Article on Documentary 
Letters of Credit is successful in making this useful commercial 
device understandable and reliable. The Article is not a set of rules 
that will answer every question that will arise. It is a framework 
which will permit the letter of credit to be widely used with con- 
fidence without either preventing further development in letter 
of credit practice or injecting inconsistency between users of docu- 
mentary credits in this country and abroad. 
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Sales in Bulk 


Justin H. FoLKERTH* 


Bulk Sales regulation, after getting off to a rocky start in 
Ohio,’ settled down some years ago” and, except for a change in 
1945 when the General Assembly made certain that local and state 
taxes were to be protected,* has not been the subject of much com- 
ment, judicial or otherwise,* until the advent of the proposed Uni- 
form Commercial Code. 

Whether this quiet on the judicial front is due to the perfect 
understanding on the part of the members of the bar of the existing 
Ohio law or whether it is because of our times of plenty cannot 
be determined by statistics. It is a good hunch that the latter rather 
than the former accounts for the lack of litigation under the pres- 
ent Ohio act. While many of the ambiguities of the present law have 
been worked out, many yet remain. It is not, however, the present 
purpose to examine the unsolved questions under the existing law. 
Rather, the present purpose is to compare sections 1313.53 to 
1313.55 of the Ohio Revised Code as judically interpreted in Ohio 
with their counterpart in the Uniform Commercial Code, viz. 
“Article 6 — Bulk Transfers.” 

At common law it was not a fraud on creditors for a merchant 
to sell all of his stock out of the ordinary course of trade and 
pocket the money.® If the sale were made for less than the goods 
were worth and fraud was involved, the transfer was in fraud of 
creditors and would be set aside. The Bulk Sales Laws were en- 
acted, and Article 6 is designed, to cover the former and to leave 





* Member of the firm of Folkerth & Folkerth, Columbus, Ohio. 

1 The Bulk Sales Act of April 4, 1902 (95 Onto Laws 96) was declared un- 
constitutional in Miller v. Crawford, 70 Ohio St. 207 (1904); the Bulk Sales 
Act of April 30, 1908 (99 Ono Laws 241) was declared unconstitutional in 
The Williams and Thomas Company v. Preslo, 84 Ohio St. 328 (1911). 

2 The act of April 18, 1913 (103 Onto Laws 462) was held constitutional in 
The Steele, Hopkins and Meredith Co. v. Miller, 92 Ohio St. 115 (1915). It 
took an amendment in the form of Section 2, Article XIII to the Ohio Con- 
stitution to bring the Supreme Court to this view. That Act is now our pres- 
ent Bulk Sales Law and is found in Sections 1313.53, 1313.54 and 1313.55 of 
the Ohio Revised Code (Formerly Sections 11102, 11103 and 11103-1 of the 
Ohio General Code). 

3 Amendment. Ouro GENERAL Cope § 11102, now Onto Rev. Cope § 1313.54 
(121 Onto Laws 139). 

4There has apparently been only one reported case dealing with the 
Ohio Bulk Sales Act since 1934 and that one case was in 1944. 

5 Rodgers, Smith and Company v. Kinsey, 8 Oh. Dec. Rep. 308 (1882). 

6 Sections 1313.56 (11104) to 1313.59 (11109) of the Ohio Revised Code 
deal with such fraudulent conveyances. 
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the latter situation alone.” 

Under existing Ohio law “The sale, transfer or assignment, in 
bulk, of any part or the whole of a stock of merchandise, or mer- 
chandise and the fixtures pertaining to the conducting of said 
business, or the sale, transfer or assignment in bulk of the fixtures 
otherwise than in the ordinary course of trade and in the regular 
and usual prosecution of the business of the seller,...” is a bulk 
sale.® 

Section 6-102 of the Uniform Commercial Code states that a 
bulk transfer “...is any transfer in bulk and not in the ordinary 
course of the transferor’s business of a major part of the materials, 
supplies, merchandise or other inventory (Section 9-109) of an 
enterprise subject to this Article, or of so much thereof that what 
remains, together with the transferor’s other assets exclusive of 
the consideration received for the transfer, is inadequate to enable 
the transferor to meet his debts as they mature.” 

Basically the definitions are alike. The Ohio Act, however, is 
likely to cover more situations where the whole of the merchandise 
is not sold. It states that it covers the transfer of “any part” of a 
stock of merchandise. The definition in Article 6 covers the trans- 
fer of less than the major part of the stock only when the stock 
that remains together with the seller’s other assets will not enable 
him to meet his maturing debts. This could be a significant change.® 

The major change in the definition of bulk transfer involves 
the taking of security, such as a chattel mortgage, for a pre-existing 
debt on merchandise and fixtures which are subject to the act. 
While it was arguable that the Ohio act applied to such a situation 
since it uses the word “transfer,” nevertheless it has been judicially 
determined that the Ohio Bulk Sales Act does not apply to such 
a transfer. Winters National Bank and Trust Co. v. Midland Ac- 
ceptance Corporation, 47 Ohio App. 324, 191 N.E. 889 (1934) .!° Sec- 





7In United States Promotion Co. v. Anderson, 100 Ohio St. 58 (1919), the 
court made it clear that the Bulk Sales Act contained in these sections, 11102, 
11103 and 11103-1 of the Ohio General Code, is an entirely different law and 
covers a different situation than those covered by the Sections 11104 et seq. 
of the Ohio General Code. Onto Rev. Cope §§ 1313.56 to 1313.59 supra, note 6. 

8 Onto Rev. Cope § 1313.54. 

9 Though not directly in point, it is significant that in Block v. New Era 
Cafe, Inc., 1 Ohio Supp. 93, 7 Ohio Op. 507, 23 Ohio L. Abs. (1932), the court 
held what was apparently an insignificant part of the seller’s business to be 
subject to the act. The court held that restaurant fixtures were not in any 
way subject to the act but stated that the cigar, cigarette and candy merchan- 
dise and fixtures pertaining thereto were subject to the act. Of course, in 
one way of looking at the court’s ruling, it was the “whole” of the merchan- 
dise subject to the act that was involved in the sale. 

10 Note, 1 Omo Sr. LJ. 289 (1935). 
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tions 6-106 (2), 6-103(1), 6-105 of the proposed Commercial Code 
make it abundantly clear that the new code would include such a 
transfer within its coverage of bulk transfers. 

Neither the Ohio law, if the reasoning of the case just cited 
is followed, nor the Commercial Code by specific provision,'! ap- 
plies to a mortgage or other security taken on articles which are 
otherwise covered if new value is given for the security interest. 
But both present and proposed laws cover situations in which a 
person to whom a pre-existing debt is owed actually takes the stock 
of merchandise in payment, part or whole, of the debt.!” 

In yet another respect the Ohio act, which specifically states 
that it applies to transfer “in bulk of the fixtures,” as judicially 
interpreted, and the proposed law, are alike. Neither applies to 
bulk transfers of fixtures only.'* The Commercial Code clearly 
applies to manufacturers who sell their merchandise from stock." 
There are no Ohio cases on this point although it would seem that 
the Ohio act could well apply to such a situation. Again, the pro- 
posed law applies to auction sales'® and again there are no Ohio 
decisions. 

EXEMPT SALES 

In addition to exemptions arising by way of definition or ex- 
planation of the term “bulk transfer,” both present and proposed 
laws specifically exempt some sales that otherwise would be with- 
in the broad definitional coverage. Both exempt sales by executors, 
administrators, receivers, trustees in bankruptcy or by any public 
officer under judicial process.!® Ohio also exempts sales by guard- 
ians;17 the Uniform Commercial Code does not. 

The Commercial Code in Section 6-103 also exempts six other 
classes of sales, none of which are mentioned in the Ohio Act. These 
are general assignments for the benefit of all the creditors of the 
transferors;'® sales in foreclosure of a lien or other security inter- 





11 Sec. 6-103 (1). 

12 Ohio Law: Commercial and Savings Bank Co. v. B. F. Goodrich Rubber 
Co., 124 Ohio St. 369, 178 N. E. 838 (1931), Noted, 6 CLevetanp Bar JOURNAL, 
No. 7, p. 11; Commercial Code, Sec. 6-102. 

13 Ohio Law: Oberlin v. Herokopas, 44 Ohio App. 111, 184 N. E. 257 (1932) 
(hotel) ; Block v. New Era Cafe, Inc., 7 Ohio Op. 507, 23 Ohio L. Abs. 131 (1932) 
— (restaurant), appeal denied as not filed in time, Fountain Square Bldg., 
Inc. v. New Era Cafe, Inc., 45 Ohio App. 479, 187 N. E. 364 (1933); Contra 
Schaine v. Schaeffer, 15 Ohio N. P. (N. S.) 599. (1914) (restaurant, point not 
discussed). Commercial Code: Sec. 6-102(3). 

14 Sec. 6-102(4). 

15 Sec. 6-108. 

16 Ohio Law: Onto Rev. Cope § 1313.53. Commercial Code, Sec. 6-103 (4). 

17 Onto Rev. Cove § 1313.53. 

18 See Harper and Kirschter Shoe Co. v. The S. & B. Shoe Co., 16 Ohio App. 
387 (1922). 
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est; sales made in the course of proceedings for the dissolution of 
a corporation and of which the creditors of the corporation re- 
ceive advance notice substantially equivalent to the notice pro- 
vided in Article 6; transfers to a person maintaining a known place 
of business in this State who becomes bound to pay the debts of 
the transferor in full and gives public notice of that fact and who 
is solvent after becoming so bound; a transfer to a new business, 
if public notice of the transaction is given and the new enterprise 
assumes the debts of the transferor and he receives nothing from 
the transaction except an interest in the new enterprise junior to 
the claims of creditors; and transfers of property which is exempt 
from execution.’® All these exemptions from the operation of a bulk 
sales law seem sound. For the most part they permit people to 
effectuate bulk transfers without going through the detailed re- 
quirements in situations where creditors are pretty obviously pro- 
tected or where they couldn’t reach the assets anyway. 


THE LIST AND SCHEDULE 

It is in the requirements of what a purchaser at a bulk sale 
must do that the proposed law becomes more rigorous than the 
existing Ohio law. Section 1313.54 of the Ohio Act requires that 
the transferee obtain from the transferor a written list of names 
and addresses of the creditors of the seller with the amount of in- 
debtedness due or owing to such creditors and certified by the seller 
under oath to be a full, accurate and complete list of his creditors 
and of his indebtedness. Section 6-104 of the Commercial Code is 
similar. It makes it clear that claims ought to be listed even though 
disputed. But then the Commercial Code goes on in the same sec- 
tion to require that the parties prepare a schedule of the property 
to be transferred and requires the transferor to hold both the list 
and schedule for six months after the transfer and permit in- 
spection and copying of both. Under the Commercial Code respon- 
sibility, in the absence of actual knowledge on the part of the trans- 
feree, for the accuracy of the list rests upon the seller. This is the 
result judicially reached in Ohio.2° 





19 Grossman v. Endicott-Johnson Corporation, 15 Ohio L. Abs. 51 (1931), 
held that property exempt from execution was not subject to the bulk sales 
act of Ohio. An earlier case had held under one of the acts declared uncon- 
stitutional by the Supreme Court of Ohio that the act applied to property 
sold even though it would have been exempt from execution by the seller’s 
creditors. The Canton Electric Company v. Gurlinger et al., 18 Ohio C. C. 
(N. S.) 112 (1910). There was no attempt in this latter case to have the goods 
set off as exempt as there was in the case first cited. There is nothing in 
the two acts, unconstitutional and constitutional, to justify the difference. 

20 See The Mollen, Thompson and James Company v. Klein, 19 Ohio NP. 
(N.S.)415 (1917). If the seller says there are no creditors, the purchaser must 
secure a written affidavit to that effect to be protected under the case cited. 
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THE NOTICE 

Section 1313.54 of Ohio Revised Code provides that five days 
before taking possession of the goods or paying therefor the pur- 
chaser must notify personally or by registered mail every creditor 
whose name and address appears in said list or of which he has 
knowledge of the proposed sale and of the price, terms, and condi- 
tions thereof. The proposed act in Section 6-105 makes the time 
ten days and the event the time the goods are moved, the trans- 
feror takes possession, or the interest of the transferor passes to 
the transferee whichever happens first. By the terms of Section 
6-107, the transferor must give notice of the names and business ad- 
dresses of buyer and seller and other business names and addresses 
used by the seller during the previous three years to the extent 
known to the buyer and whether the debts of the seller are to be 
paid by the buyer and, if so, where the creditors are to send their 
bills. If the buyer is not to assume the debts, then the notice must al- 
so contain the location and general description of the property to be 
transferred; an estimated total of the transferor’s debts; the ad- 
dress where the list and schedule may be inspected; whether the 
transaction is to secure or pay existing debts and if so the amount 
thereof and to whom the debts are owed; and whether the trans- 
action is for new consideration and if so the amount thereof and 
the time and place of payments. The same people are to be notified 
as are required to be notified under the present Ohio Act and in 
the same manner. 

If the transfer is one to secure a pre-existing debt, the new 
act does not require notice at any particular time but merely pro- 
vides that the transfer is ineffective until the notice as required is 
given.”! Section 6-105 (2) further provides that notice with respect 
to auction sales is to be given as required by Section 6-108 and 
not in accordance with Section 6-107. 


CREDITORS AND THEIR REMEDIES 


The Commercial Code, like the present Ohio law, would apply 
to all existing creditors whether merchandise creditors or other- 
wise.2? Moreover both exclude subsequent creditors.” But the Com- 
mercial Code will, if enacted in its present form, apply to creditors 
having unliquidated claims as well as those with fixed claims.** The 





21 Sec. 6-105 (1). 

22 Ohio Law: Reed v. Walker, 4 Ohio L. Abs. 734 (1926) affirming decision 
but reversing holding on this point of same case in the Court of Common Pleas 
of Montgomery County, Reed v. Walker, 4 Ohio L. Abs. 458 (1926); Romeo 
and Co., Inc. v. Nassif, 7 Ohio App. 382 (1917). Comm. Code: Sec. 6-104 and 6- 
105 state that transfer in violation of the act is ineffective against any creditor. 

23 Ohio Law: The Mollen, Thompson and James Comany v. Klein, supra, 
note 20; Sec. 6-109. 
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Ohio statute has not been interpreted on this point and the cases 
nation-wide are not in accord.”* 

The Ohio Act was amended in 19457* to provide that a bulk 
sale otherwise covered by the Ohio Act was subject under the pro- 
visions of the act to taxes of the transferor unless a certificate is 
obtained from the county treasurer that all taxes have been paid. 
The amendment was probably made on the theory that tax of- 
ficials are not creditors. The proposed Commercial Code contains 
no similar provision with respect to taxes. It states that the trans- 
fers in violation of its terms are ineffective as to any creditor?’ but 
does not specifically define “creditor” to include government of- 
ficals.** It does state that all claims must be listed*® which might 
be some indication that taxes are to be listed, except that here 
again it is claims of “persons” and “person” again does not specifi- 
cally include government officials.*® 

The most radical change that would be effected if the Uniform 
Commercial Code Bulk Transfer provisions were to be enacted into 
law is in the area of creditors’ remedies. Under existing Ohio law 
creditors of the transferor cannot levy on the property which was 
transferred. They are confined to the remedy of applying for the 
appointment of a receiver of the property transferred.*! Nor, is it 
sufficient to give the purchaser notice that he will be held as trus- 
tee.** The proposed Commercial Code does not provide for the ap- 
pointment of a receiver but relies on making the transfers inef- 
fective as to creditors and thus allowing creditors to execute against 
the property transferred or under other provisions of local law 
request the appointment of a receiver.** Whether only the creditors 
who applied for a receiver or intervene in the proceeding within 
the statutory period would benefit by such a receivership as is now 
the Ohio law insofar as bulk transfers are concerned is extremely 
doubtful.** Under a general receivership it would seem all creditors 
would be protected. Of course, if a creditor succeeded in levying 
execution upon the transferred property before it was exhausted, 





25 84 A. L.R. 1406; 162 A. L. R. 65. 

26121 Onto Laws 139. 

27 Sec. 6-104 and 6-105. 

28 Sec. 1-201 (12). 

29 Sec. 6-104 (2). 

30 Sec. 1-201 (30). 

31 Fayes v. Kieffer, Constable, 14 Ohio App. 92 (1921); Ford v. Anderson, 
28 Ohio App. 387, 162 N.E. 708 (1927). Ohio is not in accord with the weight 
of authority which apparently permits execution on transferred property by 
creditors of the transferor. See 155 A. L. R. 1061. 

32 The Slifer Parking Co. v. Elcook, 10 Ohio App. 45 (1917); Harper and 
Kirschter Shoe Co. v. The S. & B. Shoe Co. et al., supra, note 18. 

33 See Comment 2 to Sec. 6-104. 

34 United States Promotion Co. v. Anderson, 100 Ohio St. 58 (1919). 
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he would be able to avoid pro rata sharing with other creditors. 
Presumably, as under Ohio law, any creditor, whether on the list 
prepared by the transferor or not, would be entitled to the remedies 
of the proposed new law if the law is not followed by the parties 
to the transfer.*® 

Even a greater departure from existing Ohio law in the realm 
of bulk transfer remedies would be the enactment of Section 6-106. 
This Section and its related subsections found in 6-107 (2) (e), 
6-108 (3) (c) and 6-109 (2) require that, whenever new consider- 
ation is given in connection with a bulk transfer, such consideration 
be retained by the transferee and applied insofar as necessary to 
pay the debts of the transferor. Similar provisions have been part 
of bulk transfer laws in a number of states. Nevertheless the com- 
pilers of the Uniform Commercial Code were not unanimous in 
their views concerning the desirability of such a provision. They 
therefore have suggested that the inclusion of this provision is not 
necessary to the interest of uniformity. It is left up to each enacting 
state to determine the desirability of the provisions. 


MISCELLANEOUS 

There are three items which should be mentioned which have 
not been otherwise classified herein. 

First, the statute of limitations of the new law is more than 
double the present Ohio law. The present Ohio law is ninety days.** 
The Commercial Code proposes six months.** 

Second, the Commercial Code has special provisions to accom- 
modate auction sales.** There is nothing to indicate whether the 
existing Ohio law applies to auction sales or not. No language 
specifically exempts them but the application of the existing law 
to auction sales would be difficult. 

Third, Section 6-110 of the new Commercial Code provides 
that a purchaser for value without knowledge or notice of non- 
compliance with the law on the part of his seller takes property 
previously transferred in violation of the law free of such defect. 

In conclusion, it is the author’s view that Article 6 of the 
proposed Uniform Commercial Code is an improvement over ex- 
isting Ohio law. Many transactions are specifically exempted un- 
der the proposed law which are either covered by the present Ohio 
law or else future judicial interpretation will have to read the 
transaction out of the Ohio Act. These transactions need not be 
subject to the red tape of bulk transfer regulation. Yet in those 
transactions which are clearly dangerous to creditors, creditors 





35 The Mollen, Thompson and James Company v. Klein supra, note 20. 
36 Omto Rev. Cope § 1313.55. 

37 Sec. 6-111. 

38 Sec. 6-108. 
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under the proposed act are better protected than under present 
Ohio law. They receive more time in which to look after their in- 
terest and they obtain knowledge of more things that are important 
to them. On the other hand the transferee is better protected since 
the things he must do are detailed and not encompassed in the 
generality that he give notice “of the proposed sale and of the price, 
terms and conditions thereof” required by Section 1313.54 of the 
Ohio Revised Code. In short, the proposed law is the result of ex- 
perience under many bulk sales acts and as such is more precise 
and more easily understood than the existing Ohio law enacted 


many years ago. 
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Documents of Title and Goods 
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INTRODUCTION AND DEFINITIONS 








Article 9 and Security Interests In Instruments, 


A previous paper has compared the provisions of Article 9 of 
the Uniform Commercial Code (hereinafter called the “Code”) 
with existing Ohio law relating to security interests in accounts, 


”” 66 


Code and subclassified into “inventory, 


perspective. 





contract rights, and chattel paper.! This paper continues the com- 
parison with respect to (a) the remaining two subclassifications of 
intangible personal property (i.e., “documents of title” and “instru- 
ments”) and (b) tangible personal property (called “goods” by the 
equipment,” “consumer 
goods” and “farm products”). The reader is referred to the previous 
paper for an introduction to Article 9 and a discussion of its major 
policies; this paper will be concerned with detail rather than with 


The Code in § 1-201(15) defines “document of title” as includ- 
ing a “bill of lading, dock warrant, dock receipt, warehouse receipt 
or order for the delivery of goods, and also any other document 
which in the current course of business or financing is treated as 
adequately evidencing that the person in possession of it is entitled 


to receive, hold and dispose of the document and the goods it covers. 
To be a document of title a document must purport to be issued 
by or addressed to a bailee and purport to cover goods in the 


may eventually supersede the bill of lading. 


bailee’s possession which are either identified or are fungible por- 
tions of an identified mass.” This is substantially the same defini- 
tion used in the Uniform Sales Act and in Onto Rev. Cope § 1315.- 
01(F), but it has been rephrased so as to include new types of 
documents which may develop, such as those which in air transport 


“Instruments” are defined in the Code § 9-105 (1) (g) as “a ne- 
gotiable instrument (defined in § 3-104), or a security (defined in 
§ 8-102) or any other writing not itself a security agreement or lease 
which evidences a right to the payment of money and is of a type 
which is in ordinary course of business transferred by delivery.” 
The Code excludes from its definition of an instrument the group 
of papers arising from a transaction if they include not only a 
negotiable note but also a chattel mortgage or conditional sales 
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Contract Rights, and Chattel Paper, 14 Onto Sr. L. J. 69 (1953). 


51 








*A.B., University of Colorado, 1921; LL.B., Harvard University, 1924. 
** A B., Harvard University, 1942; M.B.A., Harvard University, 1946; 
LL.B., Harvard University, 1949. Both authors are of the firm of Mooney, 
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agreement. That Ohio law seems to be moving toward this same 
conclusion has already been noted in the earlier paper on Article 
9.2 A recent illustrative case is Conner v. Light & Furniture Co.,® 
where on procedural grounds a municipal court judgment was af- 
firmed which rescinded a sale and refused judgment on a note 
although the note and mortgage had been negotiated to a finance 
company.‘ 

“Goods,” as defined in Article 9, has substantially the same 
meaning as “chattels personal” would have to an Ohio lawyer. The 
test is movability at the time the security interest attaches. The 
definition expressly includes unborn young of animals, growing 
crops and presently movable things even though they are later 
affixed to realty.° The definition expressly excludes money, docu- 
ments of title, instruments, accounts, chattel paper, contract rights 
and other things in action. Although this concept of goods fits 
rather easily into an Ohio lawyer’s outline of property, the sub- 
classifications of the concept used by Article 9 are new. Because 
important differences in legal consequence result from how a 
particular item of goods is subclassified, these new subclassifica- 
tions as stated by Code § 9-109 will be quoted in full: 

“Goods are 

(1) ‘consumer goods’ if they are used or bought for 
use primarily for personal, family or household purposes; 

(2) ‘equipment’ if they are used or bought for use 
primarily in business (including farming or a profession) 

or by a debtor who is a non-profit organization or a gov- 

ernmental subdivision or agency or if the goods are not in- 

cluded in the definition of inventory, farm products or con- 
sumer goods; 
(3) ‘farm products’ if they are crops or livestock used 

or produced in farming operations or if they are products 

of crops or livestock in their unmanufactured states (such 

as ginned cotton, wool-clip, maple syrup, milk and eggs), 

and if they are in the possession of a debtor from whose 

raising, fattening, grazing or other farming operations they 
derive or in which they are used. If goods are farm prod- 
ucts they are neither equipment nor inventory; 

(4) ‘inventory’ if they are held or are being prepared 

for sale or are to be furnished under a contract of service 

or if they are raw materials, work in process or materials 

used or consumed in a business. If goods are inventory 

they are neither farm products nor equipment.” 

Ohio statutes and case law, as the next section of this paper 





214 Omo Sr. L. J. at 89 (1953). 

394 Ohio App. 385 (1953). 

4See Amodio and Howard, Finance Company as a Holder in Due Course, 
28 Notre Dame Law 251 (1953); Note— Finance Company as Holder in Due 
Course, 20 U. or Cin. L. Rev. 123 (1951). 

SU.C.C. § 9-105(1) (f). 
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will illustrate, do presently recognize some distinctions in legal 
consequence dependent upon the nature and use of the goods. For 
example, household goods require special treatment under the 
chattel mortgage statute and only imports or readily marketable 
staples can be financed by trust receipts. There is no systematic 
subclassification, however, and formal differences in legal docu- 
ments are usually more significant than differences in the use or 
in the physical nature of the goods. 


SECURITY INTERESTS IN DOCUMENTS OF TITLE, 
INSTRUMENTS AND GOODS UNDER EXISTING OHIO LAW 


Ohio lawyers at present have at least ten common law and 
statutory devices for creating chattel liens for commercial security 
reasons. Pledge, consignment, bailment lease and field warehouse 
are based on common law principles. Chattel mortgage, conditional 
sale, factor’s lien, trust receipt, crop mortgage and railroad equip- 
ment mortgage are expressly covered by Ohio statutes. Some of 
these devices overlap so that in some transactions the draftsman 
has his choice of forms; and some transactions which are possible 
in other states can be brought within none of the Ohio devices. 
Each has its special formalities and its different procedures and 
legal consequences, but none has a comprehensive set of rules cov- 
ering such contemporary problems of chattel security as future 
advances, after-acquired property and attachment to real estate. 
Therefore the Ohio draftsman will be troubled by problems not 
covered by statute or case law for the particular device he has 
selected unless the transaction is an extremely simple one. In at- 
tacking a security arrangement, the claim is usually made that the 
wrong device was used or that some minor detail of the formal 
procedure was omitted. A brief review of these various devices 
will provide a background against which to contrast the innova- 
tions proposed by Article 9. 

(1) Pledge. Except for the requirements of the Small Loan 
Act® and pawnbroker regulations,’ Ohio retains the common law 
of possessory pledges, and this is the normal method of obtaining 
a security interest in documents of title, instruments and smaller 
valuable tangible chattels. 

(2) Field Warehouse. The field warehouse is a variation of 
the possessory pledge.* It introduces a fictional warehouseman in 
order to make use of the warehouse receipt pledge provisions of 





6 Onto Rev. Cope § 1321.01 et. seq. 

7 Onto Rev. Cope § 4727.01 et seq. 

8See Note, 19 Ohio Op. 220 (1941); FrrmepmMan, Fietp WareHousING, 42 
Cox. L. Rev. 991 (1942); Jacosy anp SAULNIER, Frnancrnc INVENTORY ON FIELD 


Warenouse Receipts (1944). 
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the Warehouse Receipts Act.® The field warehouse company for a 
nominal rental leases space from the borrower on the borrower’s 
premises and usually hires the borrower’s warehousing foremen 
to act as the field warehouseman’s agent.'° The borrower then 
turns over possession of the property in the leased space to the 
field warehouseman’s agent. The field warehouse company, being 
in possession of the goods, now issues for them a warehouse re- 
ceipt which can be used as collateral for a loan. This device permits 
a lender to maintain a lien on a constantly changing inventory by 
releasing goods only against payment and lending to pay for goods 
as deposited in the field warehouse. 

(3) Bailment Lease. The chattel lease with option to buy is 
substituted for the chattel mortgage or conditional sale for various 
reasons. Perhaps the most frequent reason is that the lessee hopes 
to deduct his payments as rent in calculating his income tax rather 
than to show a purchase of a capital asset with subsequent depre- 
ciation of the cost. The lessee may also hope to avoid personal 
property tax by not taking title or may hope to avoid showing a 
liability on his balance sheet for the unpaid portion of the purchase 
price. Bailment leases are often attacked as disguised conditional 
sales which should have been recorded. The Code reduces but will 
not entirely eliminate the uncertainty. At Code § 9-102 (2) it is ap- 
plied to “a lease intended as security.” 

Outo Rev. Cope § 1335.03 must also be considered in connec- 
tion with bailment leases. This statute provides that when “goods 
and chattels remain for five years in the possession of a person... 
to whom a pretended loan thereof has been made, such goods and 
chattels become the property of such person, unless...” a docu- 
ment is filed reserving title. This statute has been construed by the 
Ohio Supreme Court so as to permit a bailee to retain dies held 
by him for more than five years after having been originally pro- 
vided in connection with a contract to supply work done with the 
dies.‘ The situation in the case the Ohio Supreme Court decided 
was sufficiently like a bailment for hire that some bailment lessee 
or bailee for hire may well try to use Onto Rev. Cope § 1335.03 as 
a defense.}” 

(4) Consignment. “Memo billing,” whereby a retailer is sup- 





9 Onto Rev. Cope § 1323.01 et seq. 

10 A sublease to a field warehouseman does not violate a covenant against 
subleasing. Mercury Electronic Laboratories v. Krug, 330 Ill. App. 336, 71 
NE. 2d 104 (1947). A field warehouse employee is not in interstate com- 
merce although stationed at a company engaged in interstate commerce. 
Walling v. Mutual Wholesale Food & Supply Co., 141 F. 2d 331 (1944). 

11 Richter & Phillips Co. v. Queen City Mfg., 156 Ohio St. 143 (1951). 

12 See Note, Fraudulent Conveyances — Loans of Chattels — Recording of 
Loans, 21 U. or Cinn. Law Rev. 308 (1952). 
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plied with an inventory by a wholesaler and, in theory at least, 
purchases from the wholesaler as he makes each retail sale, is 
frequently used in Ohio. If all relevant papers are carefully drafted 
and if the parties meticulously observe the consignor-consignee 
relationship, the title of the consignor will be upheld. The difficulty 
lies in the fact that the parties frequently transform the relation- 
ship into a debtor-creditor one by their book entries, invoices and 
treatment of proceeds. Ohio authority is scanty but one case does 
hold that a bailment rather than a conditional sale is created by a 
carefully drawn consignment contract, at least when there is no 
issue raised as to whether the parties in practice observed the 
provisions of the contract.'* The consignee is not liable for Ohio 
personal property tax on consigned merchandise." 

(5) Chattel Mortgage. Oxnto Rev. Cope §§ 1319.01 to 1319.10, 
inclusive, covers chattel mortgages. A chattel mortgage must be 
filed “forthwith” after delivery of possession to the mortgagor. The 
filing is made with the county recorder of the county where the 
mortgagor resides at the time of the execution of the mortgage. If 
the mortgagor resides outside Ohio, the filing is made with the 
recorder of the county in which the mortgaged property is located. 
Mortgages upon both real and personal property may be indexed 
as chattel mortgages but recorded and indexed as real estate 
mortgages also. There are two principal formalities required — the 
mortgagee’s sworn statement and the joint consent of husband 
and wife to the mortgaging of household goods. If the mortgage is 
to secure a money debt,’ the mortgagee must under oath state 
“the amount of the claim and that it is just and unpaid.” If the 
mortgage is to indemnify a surety against liability, the sworn state- 
ment must state “the liability and that the instrument was taken 
in good faith to indemnify against loss that may result therefrom.” 
Except when the chattel mortgage is given to secure the original 
purchase price, an effective lien cannot be created upon “personal 
household property” of a married person unless both the husband 
and wife execute the mortgage. 

There are several restrictions on a mortgagee’s rights in the 
event of default. Repossession prior to foreclosure of the chattel 
mortgage in a court of record will eliminate any right to a de- 
ficiency judgment unless a 10-day notice is given the mortgagor 
of the time and place of sale, the minimum price which will be 
accepted, and a notice that the mortgagor will be held liable for 
any deficiency.!® “Necessary household goods, wearing apparel, or 





13 See, R. Carillo & Co. v. McAfee Bros. Furn. Co., 42 Ohio App. 259 (1932). 

14 Onto DEPARTMENT OF TAXATION, Rule 208 (1941). 

15 See Restrictions on Deficiency Judgment where Chattel Mortgagee Re- 
possesses Property Without Order of Court, 10 Onto Sr. L. J. 470 (1949). 
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mechanic’s tools of a person or family” cannot be seized prior to 
foreclosure and the mortgagee will have the court costs adjudged 
against him unless he recovers the full amount of his petition. 
These restrictions, however, do not apply “to the sale of furniture 
or other household goods by regular dealers.”'® 


A recorded chattel mortgage on a stock of merchandise is 
valid against lien creditors if the mortgagor sells the inventory 
as a bona fide agent of the mortgagee and accounts to the mortgagee 
for the proceeds of the sale. If the mortgagor retains the power of 
sale for his own benefit and need not account to the mortgagee 
for the proceeds of sale, however, the mortgage is good between 
the parties but void as to lien creditors. The legal theory is that a 
chattel mortgage granted only with the reservation that the mort- 
gagor may sell the collateral for his own benefit is fraudulent." 
The mortgagee of such a fraudulent mortgage can, however, perfect 
his interest against lien creditors by taking possession of the col- 
lateral either with the consent of the mortgagor at such time or 
under an authorization contained in the mortgage.’ A chattel 
mortgage is not valid as to after-acquired property or replacement 
merchandise until the mortgagee obtains possession of the col- 
lateral. 


(6) Conditional Sales. Onto Rev. Cope §§ 1319.11 to 1319.16, 
inclusive, covers conditional sales. (The trust receipt provisions 
are also included in § 1319.11.) The draftsmen of Onto Rev. Cope 
§ 1319.11 attempted to cover all forms of conditional sales includ- 
ing ones disguised as leases, and the courts have generally ap- 
plied the statute to such disguised sales.'® The formal requirements 
of a conditional sales agreement good against creditors are a writ- 
ten agreement executed by the purchaser, a statement thereon 
under oath by the seller of the amount of the claim, and the re- 
cording of the original or of a copy with an affidavit that it is a 
true copy. The recording is with the recorder of the county where 
the buyer resides or if he resides outside of Ohio, of the county 
where the property is situated. Conditional sales are little used in 
part because finance companies and banks prefer to finance on 
chattel mortgages so that they need not in theory become condi- 





16 See Karlinger, Chattel Mortgages as Security, 23 Onto Bar 353 (1950); 
Meredith, Installment Sales Under The Metzenbaum Act, 23 Onto Bar 357 
(1950). 

17See Note — Rights Under The Ohio Law of a Mortgagee of a Chattel 
Who Has Allowed The Mortgagor to Remain in Possession of the Mortgaged 
Property With a Power of Sale, 7 U. or Cin. L. Rev. 315 (1933). 

18 Francisco v. Ryan, 54 Ohio St. 307 (1896). 

19 Unitype Co. v. Long, 143 Fed. 315 (1906); In re Printing Co. Bankrupt, 3 
Onto L. Rep. 137 (1905). 
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tional sellers.*° A more important reason for preferring chattel 
mortgages is the refund-prior-to-repossession provision of OHIO 
Rev. Cope § 1319.14. That section prohibits repossession unless the 
seller tenders to the buyer a refund of the money paid minus “a 
reasonable compensation for the use of such property, which in no 
case shall exceed 50% of the amount paid.” No refund is required 
if it would be less than 25% of the purchase price. These refund 
provisions do not apply to machinery and equipment for railroads, 
contracting, quarrying, mining and brick, cement and tile manu- 
facturing. They also do not apply, since 1951, to property having 
a contract price of $5,000.00 or more. Since this 1951 amendment, 
conditional sale financing of heavy equipment has been more fre- 
quently used. 

(7) Factor’s Lien. Under the common law, the merchant 
factor’s lien is asserted by a sales agent against property of his 
principal in the sales agent’s possession. It is a possessory lien 
limited to amounts due to the sales agent for advances, commis- 
sions and expenses due him from the principal. Although this 
common law lien has been preserved in Ohio,”! changing business 
methods have made it unimportant and it has only a remote his- 
torical relationship to the statutory factor’s lien.*” 


The first step in the creation of a statutory factor’s lien under 
Ouro Rev. Cope § 1311.59 et seq. is the execution by the borrower 
and the factor of a written agreement which provides that the 
factor is to have a lien upon merchandise owned by the borrower. 
The agreement neither néed specifically describe the merchandise 
covered nor is it necessary that such merchandise be in existence 
at the time the agreement is made. The agreement should provide 
that the merchandise which will be covered by the lien shall from 
time to time be identified in separate written statements dated and 
executed by the borrower and delivered to the factor. These writ- 
ten statements in practice usually are copies of the invoices, in- 
ventory cards or other operating documents. Within fifteen days 
after the execution of this written agreement a public notice of the 
agreement signed by both parties to it must be filed in the county 
in which the borrower’s principal place of business is located. 

The factor’s lien is deemed to have been perfected and is valid, 
as of the date of duly filing the said notice, against unsecured 
creditors of the borrower and against unsecured liens of creditors. 
The lien as to each of the various items of merchandise exists when 
the separate written statement covering that item is delivered to 





20See Karlinger, Chattel Mortgages as Security, 23 Onto Bar 353, 354 
(1950). 
21 Onto Rev. Cope § 1311.64. 
22 See Cameron, Factors’ Liens in Ohio, 23 Onto Bar 361 (1950). 
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the factor. The general exception to the foregoing is that specific 
liens arising out of contractual acts of the borrower with reference 
to the processing, warehousing, shipping or otherwise dealing with 
the merchandise in the usual course of the borrower’s business 
preparatory to its sale, are superior to the lien of the factor on the 
merchandise. Thus, a factor might have a lien on cotton fabric 
which, once placed in the hands of a dyer by the borrower, would 
be subject to a superior possessory lien of the dyer for work done. 
The statute also provides that merchandise subject to a factor’s 
lien may be sold in the ordinary course of the borrower’s business 
free from the factor’s lien, whether or not the purchaser has knowl- 
edge of the existence of such lien. 

The Ohio Factor’s Lien Act has been substantially clarified 
in the process of code revision, but it is still not an entirely satis- 
factory inventory financing device.?* There are many procedural 
questions which trouble the draftsman. Does Onto Rev. Cope 
§ 1311.63 permit only a first extension of the term of the notice, 
or may it be repeatedly extended? Must a new written statement 
be delivered to the financier after goods have been processed, or 
will a statement covering steel tubing suffice for assembled bi- 
cycles? How can the lien be preserved against the accounts re- 
ceivable which arise from the sale of the inventory? How much 
description is required in the written statements? Despite these 
questions, the statutory factor’s lien is the most satisfactory in- 
ventory financing device available in Ohio. 

(8) Trust Receipt. There is no substantial amount of trust 
receipt financing in Ohio because of the unsatisfactory state of the 
Ohio law on this subject. The statute is cryptic, and the decisions 
have severely restricted its application. Indeed, the Ohio law of 
trust receipts is incomprehensible until its history is reviewed. 

Trust receipts were developed to finance importations. In 
simplest form, a local dealer or manufacturer wants to buy goods 
on credit from a foreign seller. The local bank pays the foreign 
seller, and the seller conveys a security title to the bank and ships 
the physical goods to the local dealer or manufacturer. Before the 
local dealer or manufacturer obtains possession of the goods he 
executes a trust receipt to the bank. Although this was by then a 
well established financing device for both foreign and domestic 
transactions, in 1918 a trust receipt transaction was construed to 
be a conditional sale and held invalid for failure to record under 
the Ohio Conditional Sales Act.*® 





23 See Ogline, The Factors’ Lien Act as a Method of Inventory Financing, 
4 West. Res. Law Rev. 336 (1953). 

24 See Cameron, supra, note 22, at p. 363. 

25In re Bettman-Johnson Co., 250 Fed. 657 (6th Cir. 1918). 
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To overrule the 1918 case, the Ohio statute on conditional sales 
was amended in 1925. It provides that it should not “apply to, or 
... require the deposit, filing or other record of trust receipts... 
for: (A) Any goods or merchandise imported from without the 
United States... (B) A readily marketable staple wherever pur- 
chased... .”*® The statute does require, however, that the parties 
record a general agreement between them as to trust receipt fi- 
nancing. This last provision is generally regarded as the first use 
of notice filing (i.e., public recordation of a general statement that 
some assets of a particular creditor may be subject to lien rather 
than public recordation of the particular lien applicable to each 
particular asset). Carried into the Uniform Trust Receipts Act, 
notice filing has been adopted in many states and has been copied 
from the Uniform Trust Receipts Act as one of the important con- 
cepts of Article 9. 

In Ohio, however, the statute has never been well understood 
by the courts. In Central Acceptance Corp. v. Lynch,?* automobiles 
were held not to be “readily marketable staples” and hence not 
appropriate objects for trust receipt financing. Prior to the Certifi- 
cate of Title law of 1938,?8 which provides for financing dealer 
stocks, the automobile industry adjusted to the Central Acceptance 
case by recording trust receipts as conditional sales.*® Even if the 
Code is not adopted, Ohio might well consider adopting the Uni- 
form Trust Receipts Act.*® 

(9) Crop Mortgage. By special statute,*! Ohio farmers can 
make a valid mortgage on crops (including fruits, nuts, berries, 
flowers, etc.) “either planted or to be planted within one year 
from the date of the execution of such mortgage or any extension 
thereof.” The mortgage must secure a loan for crop production 
purposes and the loan must be obtained from various Federally 
approved agencies under the Farm Credits Act of 1933. 

(10) Railroad Equipment Mortgage. Onto Rev. Cope § 1701.- 
82 solves two difficult problems in the financing of railroad rolling 
stock — the problem of the transitory nature of the collateral and 
the problem that replacement cars are often substituted for the 
original collateral. It provides an optional filing in the office of 
the Secretary of State which “shall have the same effect, as to the 
lien created thereby on such rolling stock, movable equipment or 





26 Onto Rev. Cope § 1319.11. 

2758 F. 2d 915 (6th Cir. 1932). 

28 Onto Rev. Cope § 4505.01 et seq. 

29 In re Collingwood Motor Sales, 72 F. 2d 137 (6th Cir. 1934). 

30See Recent Decision, Sales —Trust Receipts— Bankruptcy, 9 Onto Sr. 
L. J. 708-10 (1948). Also see Hanna, Trust Receipts, 19 Cair. L. Rev. 257 
(1931) and 168 A.L.R. 359 (1947). 
31 Onto Rev. Cove §§ 1319.09 and .10. 
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machines, as though filed in the office of the recorder of each 
county in which such rolling stock, movable equipment, or ma- 
chines are situated or employed.” The statute also makes express 
provision for the creation of a lien upon after-acquired property. 


TRANSACTIONS COVERED BY THE CODE 


There are certain security transactions involving documents 
of title, instruments and goods which are specifically excluded 
from the application of Article 9. For example, security interests 
in vessels to the extent subject to the Ship Mortgage Act of 1920°* 
are excluded, as are other security interests which are subject to 
a “statute of the United States to the extent that such statute 
regulates the rights of parties to and third parties affected by 
transactions in particular types of property.”** Airplanes illustrate 
a rather unusual provision of the Code. The Civil Aeronautics 
Act** provides a national registration system for liens on aircraft 
but does not regulate the rights of parties. Code § 9-104 (a), there- 
fore, does not exclude aircraft from Article 9, but Code § 9-302 (2) 
does permit the Federal aircraft lien filing to serve as a substitute 
for Article 9 filing.* 

“A landlord’s lien” is also excluded from the application of 
Article 9.°* The intention here is to exclude the statutory lien in 
the nature of distraint which some states (but not Ohio) give to 
the landlord on the personal property of his tenant. The contractual 
lien sometimes used in Ohio leases should not be regarded as ex- 
cluded from Article 9.*7 Equipment trusts covering railway rolling 
stock are excluded,** but equipment trusts on other property (e.g. 
contractor’s equipment) are covered as are security interests in 
railway rolling stock other than by way of equipment trusts. As- 
signments or other transfers of interests or claims in or under 
insurance policies are also excluded.*® 

The various statutory and common law service and material 
liens are expressly excluded from Article 9,4° and the Code pro- 
vides that such lieng shall take priority over the Article 9 security 
interest “unless the lien is statutory and the statute expressly pro- 





3246 U.S.C. § 911 ff. 

33 U.C.C. § 9-104(a). 

34.49 U.S.C. § 523. 

35 Compare 1943 O.A.G. No. 6061 stating that a chattel mortgage on an 
airplane should be filed with the county recorder. 

36U.C.C. § 9-104(b). 

37 Compare Smith v. Waman, 19 Ohio St. 145 (1870), holding that a lease 
must be filed as a chattel mortgage to give landlord a lien on tenant’s chat- 
tels valid as against lien creditors. 

38U.C.C. § 9-104(e). 

39U.C.C. § 9-104 (g). 

40 U.C.C. § 9-104(c). 
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vides otherwise.”*! Ohio statutory chattel liens include a lien for 
the care of animals;*? an unpaid seller’s lien;#* warehousemen’s 
lien;#* common carrier’s lien;*5 coal miner’s lien;** a lien upon the 
get of stallions and bulls for service in breeding;*’ and a watercraft 
lien.*® In Good v. Meyer and Mendoza,*° it was implied that a chat- 
tel mortgagee’s lien could prevail over a warehousemen’s lien, 
and the general Ohio rule is that a chattel mortgage duly recorded 
takes priority over the lien of a mechanic for services subsequently 
performed in the repair of the chattel.°° Onto Rev. Cope § 1311.52 
perhaps reverses the Good case rule as to warehousemen’s liens, 
and in Provost v. Wilcox,®! the lien of creditors who had outfitted 
a vessel was held superior to a ship mortgage in order that the 
mortgagee not be unjustly enriched at the cost of those who had 
enhanced the value of the property. The writers prefer the rule 
Ohio uses for watercraft and the policy of the Code of favoring 
liens arising from work intended to enhance or preserve the value 
of the collateral even over an earlier security interest which has 
been perfected, but the present Ohio rule as to chattel repair 
liens can easily be preserved by statutory provision. 

Consignments are brought under Article 9 by a provision of 
the Sales Article which provides: 


“Where the buyer has a place of business at which he 
deals in goods of the kind involved, such words as ‘on con- 
signment’ or ‘on memorandum’ or other words purporting 
to reserve title to the seller until payment or resale are 
insufficient as against the buyer’s creditors to keep the 
transaction from being a sale or return unless the seller 
complies with any applicable law requiring a consignor’s 
interest or the like to be evidenced by a sign or establishes 
that the buyer is known to be primarily engaged in selling 
the goods of others or complies with the filing provisions 
of the Article on Secured Transactions (Article 9).”5* 

Ohio does not have a selling factor’s act with a sign provision as 





41U.C.C. § 9-310. 

42 Onto Rev. Cope §§ 1311.48 and .49. 

43 Onto Rev. Cope §§ 1315.55 to .57. 

44 Onto Rev. Cope §§ 1323.27 to .36. 

45 Onto Rev. Cope §§ 4965.23 and .24. 

46 Onto Rev. Cope § 1311.25. 

47 Onto Rev. Cope §§ 1311.50 and .51. 

48 Onto Rev. Cope § 4585.01 et seq. 

4922 Ohio N.P. (N.S.) 353, 31 Ohio Dec. 305 (affirmed by court of ap- 
peals); motion to certify record overruled, 18 Ohio L. Rep. 45, 65 Bull. 217 
(1920). 

50 Securities Co. v. Orlow, 107 Ohio St. 583 (1923); Cleve. Auto Top & 
Trim Co. v. Am. Finance Co., 124 Ohio St. 169 (1931); Bank v. Kerland, 31 
Ohio N. P. (N.S.) 385 (1934). 

5117 Ohio 359 (1849). 
52U.C.C. § 2-326(2). 
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do many other states.®* Under the Code, therefore, all consignments 
except to such establishments as auction centers would be under 
Article 9. This would be preferable to the present uncertain status 
of the consignment in Ohio. 

The conflict of laws provisions of the Code are well thought 
out for the current commercial situation. Collateral has become 
easily transportable across state lines and security transactions 
often involve parties in several states. Ohio presently forbids the 
removal of personal property with intent to defraud from the coun- 
ty where it was situated at the time it was mortgaged, but this 
type of criminal statute is wholly inadequate for the commercial 
needs of today.™ 

The Code begins with the rule that Article 9 applies to goods, 
documents of title and instruments if such collateral is “within 
the jurisdiction of this state.”®° The official comments to the Code 
interpret this as equivalent to “physically located in this state.” 
This is probably the present Ohio rule,*® and if generally adopted 
by the various states would resolve the problem of complying with 
the requirements of several states in transactions with contacts in 
several states. There are several important exceptions in the Code 
to this general rule. If the property was outside State A and the 
parties understood at the time the security interest was agreed upon 
that the property would be kept in State A and it was brought 
there within thirty days, then the law of State A governs.*? Ohio 
case law is in substantial agreement on this principle though, of 
course, no specific number of days is provided.** 

Property brought into the state subject to a security interest 
under the Code remains subject to the original security interest for 
four months.*® If a local filing is made during the four months, the 
security interest remains effective and dates from its original per- 
fection outside the state. If the local filing is made after four months 
or if the security interest was not perfected elsewhere, the security 
interest dates from the local filing. Ohio law presently recognizes 
security interests perfected in other states only when the property 
is brought into Ohio without the knowledge or consent of the lien 
holder.“ The Code provisions are based on the Uniform Condi- 


53 See e.g., N. Y. Pers. Prop. Law § 45. 

54 See Onto Rev. Cope §§ 1319.17, 1319.18, and 1319.99. 

55 U.C.C. § 9-102. 

56 Boyer v. M. D. Knowlton Co. 85 Ohio St. 104 (1911). 

57 U.C.C. § 9-103 (3). 

58 Boyer v. M. D. Knowlton Co., 85 Ohio St. 104 (1911); E. I. duPont de 
Nemours Powder Co. v. Jones Bros., 200 Fed. 638 (1912); Potter Mfg. Co. v. 
Arthur, 220 Fed. 843 (1915); and In re Pickett, 37 Ohio L. Rep. 153 (Fed. 1932). 

59 U.C.C. § 9-103 (3). 

60 Universal Credit Co. v. Reising, 32 Ohio N. P. (N.S.) 486 (affirmed, 50 
Ohio App. 289) (1935); Kanoga v. Taylor, 7 Ohio St. 134 (1858). 
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tional Sales Act (not adopted in Ohio) which require a conditional 
seller to file within ten days after he “received notice” that the 
goods had been removed to another state. By making the period 
long enough for a reasonably vigilant lien holder to have learned 
that the goods have been removed from the original state and to 
have completed a search for them in other states, the Code can 
use an objective rather than a subjective test. It seems to be a 
workable one. 


The test for the mobile equipment normally used in several 
states is the “chief place of business” of the debtor.®! Thus for 
road building equipment, construction machinery, airplanes and 
the like it will no longer be necessary for the secured party to file 
in each filing district where the equipment might be used. The 
special treatment of some of this equipment under the Ohio con- 
ditional sales act reflects the business need of safe financing of 
such chattels. The Code’s rule seems sound, although some might 
prefer the definite situs of the debtor’s place of incorporation rather 
than the less definite situs of “chief place of business” which the 
official comments describe as “the place from which in fact the 
debtor manages the main part of his business operations.” 

A final point on the conflict of laws rules of the Code is that 
the permission given by Code § 1-105(6) for parties to select the 
controlling law is limited by Code § 1-102 (3) (b) which would not 
permit the parties to agree upon a controlling law which would 
adversely affect the interests of third parties. The debtor and se- 
cured party cannot, therefore, stipulate that their transaction shall 
not be governed by Article 9 if that would be a detriment to the 
rights of anyone who might have expected Article 9 to govern.® 


SECURITY INTERESTS IN DOCUMENTS OF TITLE, INSTRU- 
MENTS AND GOODS UNDER THE COMMERCIAL CODE 


The Code establishes a single procedure for the creation, at- 
tachment, perfection and enforcement of security interests. In 
some classifications of property a security interest can be created 
without going through the entire procedure, but the formal re- 
quirements are reduced to a bare minimum and, if required at all, 
they are the same for all property. This will mean that under the 
Code litigation in Ohio attacking the validity of security interests 
will turn on new issues. The familiar technical grounds of attack 
against a claimant seeking to assert a secured position are: He 





61U.C.C. § 9-103(2). 
62 See Goodrich, Conflicts, Niceties, and Commercial Necessities, 1952 Wis. 
L. Rev. 199 (1952) for general discussion of conflict of laws under the Code. 
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used the wrong form.®* Even though the objector knew about the 
filing, claimant filed in the wrong place.** The information filed by 
claimant was reasonably adequate but not technically complete.” 
Claimant’s sworn statement said the chattel mortgage was “for value 
received” and “ in good faith” but it did not use the statutory 
wording of “just and unpaid.”®* His sworn statement was that the 
mortgage was “just and unpaid” but it did not use the statutory 
wording for an indemnitor that the mortgage was “taken in good 
faith.”®? His affidavit was incomplete and it cannot be aided by 
statements in the mortgage because the affidavit did not incorpor- 
ate them by reference.®** Claimant did not inscribe his affidavit 
“thereon” but used a separate sheet attached to the contract of 
sale.*® Claimant did not adequately describe the mortgaged prop- 
erty.” 

Under the Code, issues such as above listed, all of them tech- 
nical and many of them trivial, will not arise since under the Code 
a security interest is created by a simple agreement between the 
secured party and the debtor” and the only formal requirements 
are: 

(a) It must be in writing unless the collateral is in the 

possession of the secured party.’ 


(b) It must describe the collateral and must also describe 
the land if the collateral is crops or is oil, gas or min- 





63 Trust & Savings Bank v. Devlin, 6 F. 2d 518 (1925). (Trust receipt 
treated as an unfiled chattel mortgage.); Yurcisin v. Commercial Credit Co., 
67 Ohio App. 513 (1940). (Chattel mortgage treated as improperly filed con- 
ditional sale.); Bettman-Johnson, 250 Fed. 657 (1918). (Trust receipt treated 
as unfiled conditional sale.); In re Pickett, 37 Ohio L. Rep. 153 Fed. 1932. 
(Farm machinery lease with option to purchase at end of term for $1 treated as 
unfiled conditional sale.) 

64 Houk v. Condon, 40 Ohio St. 569 (1884). (Judgment creditor may levy 
and obtain prior lien even though he knew of misfiled chattel mortgage.), but 
cf. Toledo Pulp Plaster Co. v. Chambers, 11 Ohio App. 176 (1919). 

65 Osborn Co. v. Wells, 69 Fed. (2d) 970 (1934). (Name of mortgagor con- 
tained name of city but/not repeated as location in the chattel mortgage form.) 

66 Schuster v. Wendling, 116 F. 2d 596 (1941). 

67 Nesbit v. Worts. 37 Ohio St. 378 (1881). 

68 Blandy v. Benedict, 42 Ohio St. 295 (1884). 

69 National Cash Register Co. v. Closs, 12 Ohio Cir. Ct. (N.S.) 15 (1908); 
Columbus Mdse. Co. v. Kline, 15 Ohio L. Rep. 525 (1917). (Separate sheet 
glued to the conditional sales agreement would suffice but not if attached 
merely by brass fasteners.) Also see Merchandise Co. v. Kline, 248 Fed. 296 
(1917); In re Chinese Temple Restaurant Co., 54 F.2d 945, 946 (1931). (Af- 
fidavit on separate sheet attached by two wire staples does not suffice.) 

70In re Rice, 18 Ohio N.P. (N.S.) 489 (1914). (A schedule of property 
covered must be attached to the chattel mortgage and marked as an exhibit. 
Reference to it is not sufficient.) 

11 U.C.C. § 9-201. 

72U.C.C. § 9-203(1) (a). 
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erals to be extracted from the land. The description 
is sufficient “whether or not it is specific if it reason- 
ably identifies the thing described.” 
(c) It must be signed by the debtor.” 
The technical requirements of some of the present Ohio chattel 


lien laws of acknowledgment, accompanying affidavits, etc., are 
abandoned. Since the evidentiary purposes of (a) clearly estab- 
lishing the existence of the security interest at a time prior to the 
debtor’s insolvency, and (b) identifying the property covered are 
met by the secured party’s possession of the collateral or by his 
filing of the written agreement, the Code’s simplified form meets 
the real needs of a public-notice-prior-to-insolvency system. 


As is true under present Ohio law, under the Code the security 
agreement is effective according to its terms between the parties 
despite formal defects and despite failure to file." Likewise both 
Ohio law and the Code permit the unfiled chattel security interest 
to prevail over general creditors who have not obtained a lien on 
the collateral.”* In bankruptcy, however, in the contest between the 
trustee and the holder of an unfiled chattel security interest the 
trustee will prevail under present Ohio law or under the Code 
even though he represents general creditors, because the Bank- 
ruptcy Act gives him the status of a lien creditor.7 A security 
agreement is, of course, subject to laws and regulations governing 
usury, small loans, retail installment sales or the like.™® 


As against persons not parties to the security agreement such 
as purchasers of the collateral and creditors, the rules established 
by the Code are somewhat complicated. They are no more compli- 
cated, however, than the thicket of present Ohio statutes and case 
law, and, when analyzed, the rules of the Code form a coherent 
pattern, which cannot be said of the present Ohio law. There are 
four technical terms used in the Code which must be understood 
as a preliminary to working out the pattern of the Code. These 
are the words “create,” “attach,” “perfect” and “enforce.” 

A security interest is “‘created” by a simple agreement be- 





73 U.C.C. §§ 9-110 and -203. 

4U.C.C. § 9-203. 

75U.C.C. § 9-201, York Mfg. Co. v. Cassell, 201 U.S. 344 (1906) (as be- 
tween the parties to a conditional sale, filing for record is not necessary); 
Doyle v. Yoho Hooker Youngstown Co., 130 Ohio St. 400 (1936); Foerstner v. 
Citizens Sav. etc., Co., 186 Fed. 1 (1911) (unfiled chattel mortgage is good as 
between the mortgagor and mortgagee). 

76 Wilson v. Leslie, 20 Ohio 161 (1852) (unfiled chattel mortgage); Sec- 
ond National Bank of Hamilton v. Ohio Contract Purchase Co., 28 Ohio App. 
93 (1927) (unfiled conditional sale); U.C.C. § 9-301(1). 

7711 U.S.C. § 96(a) (2). 
78U.C.C. § 9-201. 
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tween the parties, as described above. It “attaches” to the col- 
lateral: 7° 


(a) when an agreement has been made that it is to attach, 

(b) value has been given, and 

(c) the debtor has rights in the collateral. 

This security interest, having attached to the collateral, is “per- 
fected,” depending upon the nature of the collateral, by possession, 
by filing, or without either filing or possession. Finally, it is “en- 
forced” by various stated procedures. 

Let us return to the subject of the attachment of a security 
interest. The Code* provides that a security interest which has 
attached but which has not been perfected will prevail over a lien 
creditor who knew of the existence of the unperfected security in- 
terest. In short, an unperfected security interest is not absolutely 
void as to all lien creditors. The Ohio chattel mortgage rule is con- 
trary,®! as is the Ohio conditional sale rule.8*? The Code, in short, 
substitutes a subjective test regarding the claimant’s knowledge of 
the prior unperfected lien for the objective test of the present Ohio 
law, namely which claimant filed first. The same difference exists 
between the Code’s test of priority between successive assignees 
of an account receivable and the test of the present Ohio law. We 
have previously expressed our conclusion in discussing that statute 
that “the more strict (present Ohio) rule would avoid difficult 
questions to litigate relating to subjective knowledge, but it might 
occasionally produce quite inequitable results. The reasons for 
choosing either policy seem less weighty than the desirability of 
tampering as little as possible with the substantive sections of the 
Code.”** It should also be noted that the Code regards an individual 
creditor as a lien creditor from the time of issuance of process 
which results in attachment or levy within a reasonable time there- 
after. But Ohio regards an individual as a general creditor until 
the personal property is seized in execution.®® 

Code § 9-204(6) provides a security interest for a buyer who 
advances funds to his seller to enable the seller to obtain or manu- 
facture the goods ordered. This security interest, which attaches 

79U.C.C. § 9-204(1). 

80 U.C.C. § 9-301. 

81 Houk v. Condon, 40 Ohio St. 569 (1884); The Huber Mfg. Co. v. Seveny, 
57 Ohio St. 169 (1897); Capital Finance Co. v. Karp. 75 Ohio App. 210 (1945). 

82 Hamilton v. David C. Beggs Co., 179 Fed. 949 (1910); Doyle v. Yoho 
Hooker Youngstown Co., 130 Ohio St. 400 (1936). 

8314 Onto Sr. L. J. 83 (1953). 

84U.C.C. § 9-301(3). 

85 Onto Rev. Cope § 2329.03. See Dutt v. Marion Air Conditioning Sales, 
Inc., 159 Ohio St. 290, 296 (1953) for validity in Ohio of a statutory lien on per- 
sonal property which does not require distraint or seizure of or a levy on par- 
ticular property in order to perfect the lien. 
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to the goods by virtue of the contract of sale as soon as the goods 
become identified to the contract, can be perfected by the buyer 
and will then protect him in the event of his seller’s insolvency. 
As the practice of “enabling advances” has become more common 
(particularly in connection with military subcontracting), some 
such protection of buyers has become necessary, and it is not pro- 
vided by the Uniform Sales Act.**® 

Code § 9-204 also provides generally that a security agreement 
may provide that (a) future advances will be secured by the col- 
lateral, and (b) after-acquired collateral will secure advances made 
at any time under the security agreement. There are two limitations 
on the after-acquired property provision. A security interest will 
not attach to crops which grow more than a certain number of 
years (to be determined by the legislature) after the date of the 
security agreement, except where the security interest is to secure 
a lease or land contract, in which event the future crops through- 
out the term of the lease or land contract may be pledged.** This 
should be compared with the lien now permitted by Onto Rev. Cope 
§ 1319.09 on crops to be planted in one year. The second limitation 
is that a security interest will not attach to after-acquired consumer 
goods unless the debtor acquires them within ten days after the 
secured party gives value.** This protects the consumer field from 
the use of retail credit sales agreements which would gobble up as 
security for the first debt all subsequent consumer goods pur- 
chased by the debtor, but it permits the commercial field to use the 
after-acquired property clause to control a borrower from over- 
buying and over-borrowing. 

The status of future advance and after-acquired property 
clauses under present Ohio law depends upon the security device 
used. Ohio chattel mortgages will not provide a valid lien on after- 
acquired property,®® and because the affidavit must state the amount 
of the claim, Ohio chattel mortgages are not adaptable to secure 
future advances.® Under the factor’s lien statute,®! the railroad 
equipment statute,®* and by the device of field warehousing, a pro- 
cedure can be developed, however, which gives the same effect as 
a validation of such clauses.** The Code therefore would not make 





86 Ouro Rev. Cope § 1315.20(D) (1). See, eg., Ely & Walker Dry Goods 
Co. v. Adams Mfg. Co., Inc., 105 F. 2d 906 (2nd Cir. 1939) and cf., Onto 
Rev. Cope § 1315.76. 

87 U.C.C. § 9-204(4) (a). 

88U.C.C. § 9-204(4) (b). 

89 Chapman v. Weimer, 4 Ohio St. 481 (1855); Francisco v. Ryan, 54 
Ohio St. 307 (1896). 

90 Hurlburt v. Bates, 90 Ohio St. 430 (1914). 
91 Onto Rev. Cope § 1311.60. 

92 Onto Rev. Cope § 1701.82. 
93 See 14 Ohio St. L.J. 72 ff. and 85 ff. (1953). 
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possible security arrangements now barred in Ohio. It would mere- 
ly extend the results now achieved at some trouble and expense 
by factor’s liens or field warehousing to the general commercial 
financing exclusive of retail consumer credit financing. We have 
previously pointed out on this point®* that retention of old law as a 
resistance to the expansion of current asset financing does not 
really block the expansion. It merely makes such financing complex 
and expensive. 

We turn now to the perfection of security interests which have 
attached to documents of title, instruments or goods. The general 
rule is that a security interest is perfected by the filing of the se- 
curity agreement (if it is signed by the secured party as well as 
the debtor) or of a financing statement. The latter consists of a 
paper signed by the secured party and the debtor containing their 
mailing addresses and indicating the types, or describing the items, 
of property covered.* This notice is substantially the same as the 
one Ohio presently requires for the assignment of accounts re- 
ceivable® or for a factor’s lien.*7 The whole idea of notice filing 
derives from the 1925 Ohio statute providing for the trust receipt 
affidavit.®* The chattel mortgage or conditional sale with all of its 
greater detail actually serves only as a notice since the amount 
due invariably will have changed and further inquiry of the parties 
will be necessary to learn the current status of the indebtednass. 

Our discussion of the various exceptions to the general rule 
of perfection by filing necessarily will be interlaced with a dis- 
cussion of the various exceptions to the general rule that a per- 
fected security interest prevails over all third parties. Such a 
combined discussion cannot be both brief and accurate. The fol- 
lowing general comments must therefore be regarded as illustrative 
of the Code’s farmework and not as precise. The comments will 
cover four situations. 

(1) The Unperfected Security Interest. We have already point- 
ed out the Code’s subjective test which subordinates to an un- 
perfected security interest the claim of anyone who actually has 
knowledge of such interest. The unperfected interest will also 
prevail over the claims of buyers not in the ordinary course of 
business, including bulk transferees, who do not obtain delivery 
of the collateral.°® The secured party who has a purchase money 
security interest and who files within ten days after giving value 
will prevail over a lien creditor who attached or levied during the 





9414 Ohio St. L.J. 73 (1953). 

95 U.C.C. § 9-402. 

96 Onto Rev. Cope § 1325.01. 

97 Onto Rev. Cove § 1311.61. 

98 Now Onto Rev. Cope § 1319.11. 
99 U.C.C. § 9-301(1). 
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ten days, and over a bulk purchaser. This ten-day grace period 
does not protect against a buyer in due course or a competing 
secured party who perfects during the ten days.'°° These provisions 
seem a fair compromise between the time needed for orderly busi- 
ness and the race to the recorder’s office. 

(2) The Security Interest Which Becomes Perfected Upon 
Attachment. A purchase money security interest in consumer goods 
becomes perfected without filing as does such an interest in farm 
equipment having a purchase price not in excess of $2,500.00.1° (If 
the consumer goods or farm equipment is part of the realty, then 
filing is required per Code § 9-313, and if it is a motor vehicle 
Article 9 does not apply at all.) Such perfected interest is superior 
to the claims of creditors, pledgees and mortgagees but is sub- 
ordinate to the claim of a buyer without knowledge of the unfiled 
security interest who gives value and buys for his own personal, 
family or household purposes or his own farming operations.'®? This 
of course, is a substantial change from present Ohio law but not 
from Ohio practice as to consumer goods. Most Ohio stores do not 
file consumer purchase money chattel mortgages because the cost 
and time they save by not filing such liens provide an adequate 
reserve against loss of a secured position in a consumer bankruptcy. 
Since under the Code a secured party may file if he wishes on 
consumer goods or farm equipment costing under $2,500.00, an oc- 
casional purchaser from a consumer who neglects to check the 
records may lose out to a secured party. The same result would 
obtain under present Ohio law. 

As to instruments and documents, the Code provides that for 
the first 21 days after the security interest attaches it shall be 
perfected as against all but holders in due course.’ After the 21- 
day period, the secured party must obtain possession since filing 
will not perfect a security interest in instruments and documents.’ 
Once the secured party has had possession of the instruments or 
documents he may return such collateral to the debtor and retain 
his perfected security interest for 21 days against all but holders 
in due course. This protects the secured party in many legitimate 
situations where he must leave the debtor temporarily in possession 
of pledged intangibles. For example, the debtor may require the 
securities for transfer on the issuer’s books, to obtain goods covered 
by a document, etc. The general pattern of this Code provision is 
derived from the common law pledge theory of a return for tempor- 





100U.C.C. § 9-301(2). 
101U.C.C. § 9-302(1). 
102 U.C.C. § 9-307 (2). 
103 U.C.C. § 9-304 and-309. 
104U.C.C. § 9-303 (3). 
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ary and limited use as carried into some of the trust receipts 
acts! and factor’s lien acts.1°* It seems to be a useful provision. 

(3) The Security Interest Which Becomes Perfected By Pos- 
session of the Secured Party. When goods, instruments or docu- 
ments come into the possession of a secured party as collateral, 
his security interest in that collateral is perfected without filing 
from the time he takes possession and remains perfected while the 
collateral remains in his possession.’°* Possession by a bailee is 
regarded as possession by the secured party except that for field 
warehousing arrangements filing is required.’°* No public filing 
of field warehousing arrangements is required under present Ohio 
law. 


(4) The Security Interest Which Becomes Perfected by Filing. 
Except when perfected by possession of the secured party, filing is 
the only method of perfecting a security interest in 

(a) consumer goods where the security interest is not a 

purchase money security interest. Even if it is a pur- 
chase money security interest, the claim for an inter- 
est in consumer goods must be filed if the goods are 
part of the realty,’ 

(b) equipment, other than farm equipment, whether or 

not it is a purchase money security interest. A claim 
for a security interest in farm equipment must be 
filed if the purchase price is in excess of $2,500.00 or 
if the equipment is part of the realty,!”° 

(c) farm products, whether or not it is a purchase money 

security interest, 

(d) inventory, whether or not it is a purchase money se- 

curity interest. 

Such filing leaves the perfected security interest in inventory 
subordinate to the rights of a buyer in the ordinary course of busi- 
ness.'!! This is substantially equivalent to the so-called floor plan 
rule in Ohio “which estops the lienholder or the conditional vendor 
of a dealer’s merchandise to assert his claim against an innocent 
third party, who is misled by the dealer’s appearance of ownership 
or of authority to sell.”!2 The Code goes a step beyond this doc- 
trine of estoppel in that it protects the buyer even if he knows of 
the security interest, as does the Ohio Factor’s Lien Act.'!* The 





105 But not into the Ohio act. 

106 Onto Rev. Cove § 1311.60. 

107 U.C.C. § 9-305(1). 

108 U.C.C. § 9-305(2). 

109 U.C.C. § 9-313. 

110U.C.C. §§ 9-313 and 9-302(1) (c). 

111U.C.C. § 9-307(1). 

112 See Note, Mortgages — Agency — Sales— Effect of Floor Plan Rule 
on Completing Chattel Mortgages, 7 Onto Sr. L. J. 94 (1940). 

113 Omro Rev. Cope § 1311.62. 
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Code further provides that if the secured party in his filed financ- 
ing statement has claimed an interest in the proceeds of the sale of 
the collateral, a buyer in the ordinary course of business takes 
free of the security interest even if the collateral is equipment. 


FIXTURES, ACCESSIONS, COMMINGLING 
AND PROCESSING 


The Ohio rule is that the filing of a conditional sales contract 
covering chattels does not protect the conditional vendor against 
a subsequent grantee or mortgagee of real estate to which the 
chattel has been so attached as to become a fixture.'4* The Code 
provides a fairer and more workable rule." If the secured party 
perfects by filing before the goods are attached to the realty, he 
is protected against everyone, but if he repossesses, he must pay the 
cost of repairing any physical damage to the realty caused by re- 
moving the attached item and may be required to post security 
for such cost before proceeding. If the secured party does not 
perfect by filing until after the goods have been attached to the 
realty, he is subordinated to any of the following who act without 
knowledge of the security interest and before it is perfected: sub- 
sequent vendees of the realty, subsequent judgment creditors with 
liens on the realty and prior mortgagees who make subsequent 
advances. 

The logic of the present Ohio rule is that the buyer of real 
estate has no way of locating liens on fixtures since they will be 
recorded in the county where the mortgagor or conditional vendee 
resides and this is not always the county where the real estate is 
located. The Code meets this problem by providing that a security 
interest in goods which are or are to be so affixed to realty as to be 
a part thereof should be filed in the office where a mortgage on the 
realty concerned would be filed or recorded.'® 

The Code has rules for accessions similar to the fixture rules"? 
and also solves some of the intricate commingling and processing 
problems by providing that the security interest shall continue on 
a ratable (according to cost) portion of the mingled mass or proc- 








114 Holland Furnace Co. v. Trumbull Sav. Co., 135 Ohio St. 48 (1939); 
Twentieth Century Heating Co. v. H.O.L.C., 56 Ohio App. 188 (1937); Brennan 
v. Whitaker, 15 Ohio St. 446 (1864) (same rule as to chattel mortgages). See 
Comment — Fixtures — Recording of Conditional Sale Contract as Notice to 
Purchasers of Realty, 6 Onto Sr. L. J. 219 (1940) and Note — Priority of Lien 
— Conditional Sale Contract or Chattel Mortgage Over Real Estate Mortgage, 
4 Onto Sr. L. J. 246 (1938). 

11SU.C.C. § 9-313. 

116U.C.C. § 9-401(1) (c). 

117 U.C.C. § 9-314. 
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essed product.!!* Neither Ohio case law nor Ohio statutes at pres- 
ent deal adequately with these problems.’’® 


ENFORCEMENT 


In Ohio the restrictions of Onto Rev. Cope § 1319.14 requiring 
the conditional vendor to refund or tender prior to repossession 
the money paid minus reasonable compensation for use have pretty 
much discouraged use of the conditional sale. On the other hand, 
the provisions of Onto Rev. Cops § 1319.07, covering rights of the 
chattel mortgagee upon default, set up a procedure which does not 
facilitate the maximum net realization on disposal of the collateral. 
In the first place, the mortgagee is encouraged to foreclose in a 
court of record so that he can preserve his right to a deficiency 
judgment.!”° His alternative is to give a 10-day advance notice of 
the sale and to sell only by bid and at a price not less than a 
minimum stated in his notice. (One case permits the mortgagee to 
send the notice to mortgagor at the address given in the notice even 
though he knows mortgagor has moved.)!*1 The Crop Mortgage 
Act, Railway Equipment Act, Factor’s Lien Act, and Trust Re- 
ceipts Act have no comprehensive default provisions. 

The Code eliminates all the technicalities of the Chattel Mort- 
gage and the Conditional Sales Acts and provides a series of cumla- 
tive remedies!** for the secured party which are aimed at en- 
couraging a business-like disposal of the collateral at a maximum 
net return without permitting overreaching by the secured party. 
The rights of the debtor and the duties of the secured party may 
be waived or varied only as specifically provided.1** The secured 
party may always reduce his claim to judgment.!** He may sell 
or collect on instruments!*® and may sell either the documents 
or the goods covered by them.!”¢ If the collateral is goods, he may 
accept them in discharge of the obligation or may judically foreclose 
or may repossess and sell after preparation for sale and may re- 
cover any deficiency.'*7 But when the collateral is in his possession, 





18U.C.C. § 9-315. 

119 See Evans, Some Applications of Title by Accession, 16 U. or Cin. L. 
Rev. 267 (1942); Cameron, Factors’ Liens in Ohio, 23 Onto Bar 361, 364 (1950); 
and Note —Chattel Mortgages — Conditional Sales — Accession, 18 Ohio Op. 
496 (1940). 

120 See Restrictions on Deficiency Judgment Where Chattel Mortgagee Re- 
possesses Property Without Order of Court, 10 Onto Sr. L. J. 470 (1949). 

121 Midland Discount Co. v. White, 49 Ohio Op. 143 (1952). 

122U.C.C. §§ 9-501(1) and (3). 

123 U.C.C. § 9-501 (3). 

124U.C.C. § 9-501(1). 

125U.C.C. § 9-501(1). 

126 U.C.C. § 9-501(1). 

127U.C.C. § 9-501(1). 
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the secured party must take due care to protect it.!*° The debtor 
has a carefully defined right of redemption’”® and he also has a 
right to require the secured party to dispose of the collateral in ac- 
cordance with Article 9.1*° 

Peaceable repossession is allowed'*! and the secured party is 
also permitted to leave equipment temporarily on the debtor’s 
premises after rendering it unusable and to sell it from that loca- 
tion.132 

The secured party is given considerable discretion as to prep- 
aration of the collateral for sale and the manner of the sale pro- 
vided he gives reasonable notice to the debtor (but such notice is 
unnecessary if the collateral is perishable or threatens to decline 
rapidly in value or is of a type customarily sold on a recognized 
market) and provided “every aspect of the disposition including 
the method, manner, time, place and terms must be commercially 
reasonable.”’!3 “Commercially reasonable” is defined with some 
care. 14 


To protect consumers, the holder of a purchase money security 
interest must sell the collateral in 90 days after repossession if the 
debtor has paid 60% of the cash price. Otherwise the consumer 
can sue for conversion or for a return of the “finance charge” plus 
10% of the purchase price. If the secured party does sell, the con- 
sumer is liable for any deficiency. Per Code § 9-505(1) the con- 
sumer may renounce his right to insist on a resale, and might well 
do so in consideration ef being freed from a deficiency liability. 
If the consumer has paid less than 60% of the purchase price, the 
secured party may propose to keep the collateral as satisfaction 
of the debt. If no objection is made in 30 days, the proposal is 
deemed accepted.!** 


CONCLUSION 
In the earlier paper on Article 9 we have discussed the priority 
of conflicting security interests'** and the filing provisions.'*7 We 
made some suggestions as to changes in the filing provisions which 
are equally applicable to the security interests discussed in the 
present paper. Our general conclusion in the earlier paper as to 





128 cf., U.C.C. § 9-207. 
129U.C.C. § 9-506. 

130 U.C.C. § 9-501(2). 

131 U.C.C. § 9-503. 

132 U.C.C. § 9-503. 

133 U.C.C. § 9-504(2). 

134 U.C.C. § 9-507 (2). 

135 U.C.C. § 9-505 (2). 

13614 Ohio St. L.J. 85 (1953). 
13714 Ohio St. L.J. 78 (1953). 
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security interests in accounts, contract rights and chattel paper 
was that the Code is preferable to the existing Ohio law because 
(a) the Code integrates its provisions for security interests in goods 
into its provision for security interests in other property, particular- 
ly accounts receivable arising from the sale of the goods used as 
collateral, and (b) the Code has been adopted by Pennsylvania 
and will be adopted by many other states. (In 1953 the Code was 
introduced into the state legislatures of California, Connecticut, 
Illinois, Indiana, Massachusetts, Mississippi, New Hampshire, and 
Pennsylvania. Only Pennsylvania has taken final action. In 1952 
an incompleted version of the Code was introduced into the New 
York legislature for educational purposes. The New York Law 
Revision Commission is considering the Code and is expected to 
report by August, 1954.) 

There are more urgent reasons for replacing the present Ohio 
law relating to security interests in documents of title, instruments 
and goods. In 1951 Ohio thoroughly revised its statute as to con- 
tract rights and accounts receivable, and, indeed, brought the Ohio 
law into substantial conformity with what is proposed by the Uni- 
form Commercial Code.'** The hodge-podge of laws relating to se- 
curity interests in documents of title, instruments and goods was 
improved in language and organization by the Revised Code of 
1953, but no attempt was made to eliminate technicalities, to inte- 
grate the various statutes or to modernize them. 

We have discussed ten antiquated security devices with which 
Ohio lawyers and business men now struggle. Of these the trust 
receipt and the conditional sale are practically never used. The 
crop mortgage and the railroad equipment mortgage have been 
especially drafted for particular needs. The consignment and bail- 
ment lease have an uncertain legal status. The field warehouse 
and the chattel mortgage require very technical compliance or the 
security interest will be lost. The common law pledge lacks ade- 
quate provision for temporary possession by the pledgor. The 
factor’s lien statute is not integrated with the assignment of ac- 
counts receivable provisions.'*® In short, the statutes and decisions 
which comprise the Ohio law in this field are an inadequate and 
complicated framework which can probably be put into a reasonably 
workable pattern only by starting off with an entirely fresh ap- 
proach. 

Article 9 offers such a fresh structure. No other part of the 
Code has been so extensively analyzed by legal scholars, checked 
by counsel dealing in a practical way with the subject, and de- 
bated section by section by the various competing commercial 





138 See history at 14 Ohio St. L.J. 75 (1953). 
139 See, e.g., Wis. Stat. § 241.145(a). 
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interests until reasonable compromises of conflicting views have 
been developed. The ten antique personal property liens now 
available in Ohio cannot properly serve modern commercial needs. 
They should be replaced with a modern statute. Revised at meeting 
after meeting of the American Law Institute and of the Commis- 
sioners on Uniform State Laws, Article 9 provides Ohio the oppor- 
tunity to obtain a modernized legal framework in this field. The 
authors strongly recommend that this Article of the Code be adopt- 
ed in Ohio. 











Index — Digest of Acts of the First Special 
Session, 100th General Assembly* 


Bonps — issue of, for purposes of highway construction 

This act provides for the issue of bonds of the state of Ohio 
for purposes of highway construction, as authorized by Section 2c, 
Article VIII, Ohio Constitution. The bonds are to be sold at public 
sale to the highest bidders by the commissioners of the sinking fund 
and the proceeds are to go to a newly created major thoroughfare 
construction fund. The total amount of bonds to be issued is five 
hundred million dollars with no more than one hundred twenty- 
five million dollars to be issued in any calendar year. All bonds are 
to be issued by March 31, 1962. 

Money in the major thoroughfare construction fund, as ap- 
propriated by the legislature, is to be used exclusively for construc- 
tion or reconstruction, of major thoroughfares on the state highway 
system and urban extensions of these thoroughfares. 

A state highway bond retirement fund is also created, the pro- 
ceeds of which are to be applied to payment of the bonds. Undis- 
tributed revenues from highways use fees, excises, or license taxes, 
fuel taxes, and registration or operation fees are to be used to main- 
tain the fund at a level sufficient to meet bond payments. 

Some sixteen other sections of the Revised Code, all of which 
impose the various highway, fuel, and vehicle fees and taxes men- 
tioned above, are amended to provide for payments to the fund. 
{Amended Senate Bill No. 362, effective date April 20, 1954, Onto 
Rev. Cope §§ 129.01, 4501.03, 4501.04, 4503.02, 4507.23, 4921.18, 
4921.21, 4923.11, 4923.12, 5512.03, 5728.06, 5728.08 5728.16, 5735.05, 
5735.23, 5735.25, and 5735.26 (amended) and §§ 5512.05 and 5528.01 
to 5528.07, inclusive (enacted) .] 

Bonps — issue of, for purposes of highway construction 

This act specifically authorizes the sale of bonds in the amount 
of $82,046,500. Various sums are then appropriated from the major 
thoroughfare construction fund for certain highway construction 
projects. An appropriation is also made from the state highway 
construction and bond retirement fund for payment of expenses 
of issuing the bonds. 

[Amended Senate Bill No. 363, effective date April 20, 1954. No 
Revised Code section numbers have been assigned.] 





*The 100th General Assembly met in Special Session, January 11 to 
January 15, 1954, for the sole purpose of providing for the issue of highway 
construction bonds, as authorized by Section 2c, Article VIII, Ohio Constitu- 
tion. The legislation of this session is presented in Index-Digest form as a 
supplement to the Index-Digest of Acts of the 1953 Ohio General Assembly which 
appeared in Volume 14 of the Ohio State Law Journal, — Ed. 


76 











OHIO STATE 
LAW JOURNAL 


Volume 15 Winter 1954 Number 1 











Published Quarterly by the Faculty and Students of the College of Law, 
The Ohio State University 


Subscriptions: $4.00 per year $1.25 per copy 





EDITOR-IN-CHIEF 


JAMES E. CHAPMAN 


MANAGING EDITOR 


CHARLES F’. JOHNSTON 


ASSOCIATE EDITORS 


Joxun M. ADAMS Eart E. Mayen, JR. Rosert E. McGinnis 


EDITORIAL BOARD 


MILTON BARTHOLOMEW THERON C. Mock 
Car. V. BruGGEMAN Wi1ui1am F. NEwMAN 
Davin W. CARROLL Tuor G. RonemMus 
Cart E. JUERGENS ALBA L. WHITESIDE 


BUSINESS MANAGER 
Howarp P. Lowe 


BUSINESS STAFF 
CHARLEs R. LEEcH, JR. LEE C. FALKE 








Recent Decisions 
CONSTITUTIONAL Law — 
GOVERNMENT’S PowER OveR ALIEN EXCLUSION 


Menzei resided in the United States for twenty-five years as a 
resident alien. In 1948 he made a trip to Europe, returning to New 
York in 1950 with a quota immigration visa. There he was excluded 
by order of the Attorney General without a hearing on the basis 
of “confidential information, the disclosure of which would be 
prejudicial to the public interest.” The administrative action was 
authorized by emergency regulations promulgated pursuant to the 
Passport Act of 1918, 8 Cope Frep. Rec. § 175.53, § 175.57 (1949), 
ratified by Presidential Proclamation. No. 2850, 14 Frep. Rec. 5173 
(1949) , U.S. Code Cong. Service 1949, p. 2618. All efforts to deport 
him having failed, Menzei sought release through habeas corpus 
proceedings claiming unlawful confinement on Ellis Island. The 
district court sustained the writ. 101 F. Supp. 66 (1951). Con- 
ceding the validity of the exclusion order, the court felt further 
detention after twenty-one months justifiable only by positive 
proof of Menzei’s danger to the public safety. As the government 
declined to divulge its evidence, even in camera, the court directed 
respondent’s conditional parole on bond. The court of appeals af- 
firmed as to respondent’s release and reversed as to conditions of 
parole. 195 F. 2d 964 (2nd. Cir. 1952). The Supreme Court held 
that Menzei’s continued exclusion without a hearing, as a security 
risk, did not deprive him of any statutory or constitutional right 
even though the result was indefinite detention. Justices Black, 
Jakcson, Frankfurter and Douglas dissented. Shaughnessy v. United 
States ex rel Menzei. 345 U.S. 206 (1953). 

Respondent’s prior residence in this country cannot transform 
his case into anything more than an exclusion proceeding. For 
purposes of immigration, re-entry after absence equates with 
original entry. Lapina v. Williams, 232 U.S. 78 (1914). And indefi- 
nite harborage at Ellis Island cannot be construed as an entry. 
Kaplan v. Tod, 267 U.S. 228 (1925). 

Treated as an original entrant, Menzei cannot dispute the 
Government’s right to define categories of aliens whose entry is 
deemed prejudicial to the United States. Courts have long paid 
deference to the sovereign power of the political departments of 
government to expel or exclude aliens. Chae Chan Ping v. U.S., 
130 U.S. 581 (1889). Substantive due process requires only a rea- 
sonable policy under particular conditions, especially where matters 
of security are concerned. Harisiades v. Shaughnessy, 342 U.S. 580 
(1952). Absence of judicial review of ex parte administrative action 
placing an alien within a proscribed category has recently been 
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sustained as not offending substantive due process. U.S. ex rel 
Knauff v. Shaughnessy, 338 U.S. 537 (1950). 

Respondent protests here only because such administrative 
action will result in indefinite confinement. This factor of virtual 
imprisonment would seem to present an even stronger argument 
for judicial re-examination than did the facts in the Knauff case. 
However, the Court’s majority opinion follows the course of the 
prior decision and reflects a confusion similar to that shown in the 
Knauff case, supra, as to the various functions which courts are 
called upon to play in the drama of government. 

Only Mr. Justice Jackson in his dissent draws any distinction 
between the three types of judicial review which might be ap- 
plicable here: review of administrative action in terms of sub- 
stantive constitutional limitations, review of procedural due process 
at the administrative level, and finally review of administrative ap- 
plication of statutes to individual cases. Clearly there is no occasion 
for direct substantive review here. And judicial review of adminis- 
trative procedure has been denied by the Knauff case, supra, large- 
ly as a result of the Court’s expanding concept of substantive due 
process. However, if these two types of judicial re-examination are 
not permissible, is respondent also to be denied the protection 
which he might derive from the operation of the courts as a third 
and co-equal branch of government? The Court predicates its af- 
firmative answer on the assumption that any judicial review in 
this case would involve an evaluation of the constitutionality of 
administrative action. In reality, the Court need only invoke its 
power of interpretation and application of legislation to a specific 
situation. Its failure to do so reveals a dangerous judicial tendency 
to allow a fluid concept of due process to dilute the equally im- 
portant safeguard of separation of powers and hence to shield a 
large area of administrative action from the eyes of the Court. 


Mildred M. Mangum 


CoNSTITUTIONAL LAw — SEPARATION OF POWERS — 
LEGISLATIVE INFRINGEMENT OF THE JUDICIAL FUNCTION. 


The Indiana Department of Revenue, Inheritance Tax Division, 
filed a petition for reappraisement and redetermination of inherit- 
ance and transfer taxes, pursuant to Inn. Ann. Stat. § 62412 
(Burns 1933). This statute provided for mandatory setting aside 
of the judgment of the probate court upon petition by the Inherit- 
ance Tax Division. Held, unconstitutional on the ground that the 
legislature, in thus requiring the setting aside of a judgment of the 
probate court, infringed upon the judicial department of govern- 
ment and consequently violated the separation of powers provisions 
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of the state constitution. Indiana Department of Revenue v. Calla- 
way, — Ind. — , 110 N.E. 2d 903 (1953). 


The Supreme Court of the United States has assumed without 
deciding that nothing in the Constitution of the United States pro- 
hibits a state from uniting the legislative and judicial functions in a 
single body. Prentis v. Atlantic Coast Line Co., 211 U.S. 210 (1908). 
But, the exercise of the judicial function by a state legislature is 
prohibited, either expressly or by implication, by all the state consti- 
tutions now in force, except as directed or permitted therein. Ox10 
Const. Art. II, § 1; IpaHo Const. Art. V, § 13; Mass. Const. Part 
I, Art. XXX, § 31. 


The legislature may constitutionally place reasonable restric- 
tions upon the functions of the judiciary, providing these restric- 
tions do not defeat or materially impair the exercise of those func- 
tions. Thus the legislature may, within proper bounds, prescribe 
rules of practice and procedure for the exercise of judicial juris- 
diction. Thompson v. Redington, 92 Ohio St. 101, 110 N.E. 652 
(1915), Aucutt v. Aucutt, 22 Tex. 518, 62 S.W. 2d 77, 89 A.L.R. 
1198 (1933). It has also been held that a statute forbidding the 
courts to grant injunctions against peaceful picketing in connection 
with labor disputes was constitutional in that it did not deprive 
the courts of original jurisdiction. Fenske Bros. v. Upholsterers’ 
International Union, 358 Ill. 239, 193 N.E. 112 (1934). 


Yet, acts which operate to set aside judgments, Cominetti v. 
Pacific Mutual Life Insurance Co. of California, 22 Cal. 2d 340, 139 
P. 2d. 908 (1943); or require action by a court within a specified 
time, Kostas v. Johnson, 224 Ind. 540, 69 N.E. 2d 592, 168 A.L.R. 
1118 (1946); Salemento v. State 188 Ind. 170, 122 N.E. 578 (1919); 
or prohibit directed verdicts, Thoe v. Chicago N. & St. P. Ry. 181 
Wis. 456, 195 N.W. 407, 29 A.L.R. 1080 (1923), have been declared 
unconstitutional because of encroachment upon the judicial func- 
tion. Those acts which attempt to direct statutory interpretation, 
State v. Schlenker, 112 Iowa 642, 84 N.W. 698 (1900); and those 
attempting to prevent courts from issuing writs of mandamus, State 
ex rel Buckwater v. Lakeland, 112 Fla. 200, 150 So. 508, 90 A.L.R. 
1280 (1933), have also been invalidated. 


The line of demarcation between validity and invalidity is 
illustrated by two cases involving statutes regulating admission to 
the State Bars of California and Oklahoma, respectively. The Cali- 
fornia law, which established a board to determine the qualifica- 
tions for admission to the bar, was upheld because the board could 
only make recommendations, thus leaving the final control in the 
judiciary. Brydonjack v. State Bar, 208 Cal. 439, 281 Pac. 1018 
(1929). The other statute, which attempted to qualify persons for 
admission to the bar, was declared unconstitutional because it took 
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the finality of decision from the judiciary. In Re Bledsoe, 186 Okla. 
264, 97 P. 2d 556 (1939). The reasoning underlying the other de- 
cisions seems to follow the state bar cases. Directing the interpre- 
tation of statutes would deprive the judiciary of ultimate control 
of the adjudicative process. So also would laws prohibiting directed 
verdicts, requiring action in a specified time, or setting aside judg- 
ments. These acts are mandatory, leaving no discretion to the 
courts. On the other hand statutes directory in character or pro- 
viding for advisory action, or those prescribing rules of procedure, 
leave to the judiciary the final decision over judicial matters. They 
thus do not defeat or greatly impair the judicial function. 


Kenneth Callahan 


DAMAGES — ARGUMENT TO JURY — 
IncoME Tax LIABILITY IN FIxING THE AWARD 


The plaintiff brought an action under the Federal Employers’ 
Liability Act, 45 U.S.C.A. $§ 51-60, for personal injuries sustained 
while performing his duties as a brakeman for defendant railroad. 
The jury returned a verdict of $50,000 in favor of plaintiff but there- 
after the court granted plaintiff's motion for a new trial. It appears 
the court had ruled in chambers that the damages should be based 
on plaintiff’s gross earnings prior to the accident; and in view of 
that ruling, the court thought that counsel for the defendant had 
exceeded the bounds of propriety in reminding the jury, during 
argument, that the final award would not be subject to income tax. 
On appeal, held, it was proper for defendant’s counsel to remind 
the jury, during argument, that awards received by way of verdicts 
in personal injury cases are exempt from federal income tax. Order 
reversed and cause remanded with directions. Hall v. Chicago & 
N.W. R.R., 349 Ill. App. 175, 110 N.E. 2d 654 (1953). 

In personal injury litigation, the problem of income tax arises 
in at least two distinct ways. The first problem is whether plaintiff’s 
gross earnings (i.e., before taxes) or net earnings (i.e., after taxes) 
prior to the injury should be the basis for determining probable 
future income in computing the amount of damages. The second 
problem is whether the jury may properly be reminded in argu- 
ment, or instructed by the court, that the final award is not subject 
to income tax as provided by 26 U.S.C.A. 22 (b): “The following 
items shall not be included in gross income and shall be exempt 
from taxation under this chapter: (5) Compensation for injuries 
or sickness ... amounts received through accident or health insur- 
ance or under workmen’s compensation acts, as compensation for 
personal injuries or sickness, plus the amount of any damages re- 
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ceived whether by suit or agreement on account of such injuries 
or sickness... .” 


In dealing with the first problem, the federal courts seem to 
have reached conflicting results in deciding whether to use gross 
or net earnings. Two courts of appeals have held that the award 
should be based on gross earnings since future income taxes are 
too conjectural to permit reliance on past net earnings. Stokes v. 
United States, 144 F. 2d 82 (2nd Cir. 1944); Chicago & N.W. R.R. v. 
Curl, 178 F. 2d 497 (8th Cir. 1949). More recently, the Court of 
Appeals for the Ninth Circuit, in another personal injury case, in- 
dicated that net earnings should be used. Southern Pacific Co. v. 
Guthrie, 180 F. 2d 195 (9th Cir. 1949). The court reasoned that 
taxes would be as certain as the prospects of continued earnings, 
so taxes were to be deducted in computing the actual loss. This 
general principle of basing the award on net earnings was ap- 
parently affirmed on rehearing, although it was not applied because 
of the particular fact situation. Southern Pacific Co. v. Guthrie, 
186 F. 2d 926 (9th Cir. 1951), cert. denied, 341 U.S. 904 (1951). 
An Ohio case, Smith v. Pennsylvania R.R., 59 Ohio L. Abs. 282, 
99 N.E. 2d 501 (1950), said such taxes were too speculative and 
held that gross earnings was the proper measure. 


The trial court in the principal case ruled that gross earnings 
should be considered but then went a step further and held that 
it was improper for the defendant’s counsel to remind the jury 
during argument that the final award was not subject to income 
tax. In so ruling, the trial court failed to distinguish between the 
two problems, mentioned above. The trial court apparently took 
the position that if gross income had been used in determining 
damages (problem one) then it could not properly allow arguments 
to the jury about deduction of income tax from the final award 
(problem two). 


The appellate court in the principal case corrected this failure 
to distinguish problem two from problem one in holding that it was 
permissible for counsel, to remind the jury during argument that 
the award would not be taxable even though gross earnings had 
been the basis for figuring the amount of the award. The principal 
case followed a Missouri decision, Dempsey v. Thompson, 251 S.W. 
2d 42 (1952), which had held that it was proper and desirable to 
instruct the jury that the final award was not subject to income 
tax. The reasoning of the principal case was that, if it was proper 
for the court to so instruct the jury, then it follows that it is also 
proper for counsel to remind the jury of the law whether or not 
an instruction to that effect is given by the court. Contrary to this 
reasoning is a recent Ohio court of appeals case, Pfister v. City of 
Cleveland, —- Ohio App. —-, 113 N.E. 2d 366 (1953); appeal dis- 
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missed, 159 Ohio St. 580, 112 N.E. 2d 657 (1953). The court stated 
that since the trial court had not mentioned the tax problem, refer- 
ence by defendant’s attorney to the fact of the non-taxability of the 
verdict in final argument to the jury was highly improper. But the 
court of appeals held that since the plaintiff had failed to object, 
the question was not available to him on appeal. 

In personal injury litigation in Ohio, if the defendant wishes 
to refer to the non-taxability of the verdict in final argument, it 
might be advisable for defendant’s counsel, under the provisions of 
Onio Rev. Cope § 2315.01 (11420-1) to make a request for special 
instructions to be given in writing to the jury on this point of law 
before argument. Bartson v. Craig, 121 Ohio St. 371, 169 N.E. 291 
(1929); Behan v. The Cincinnati Street Ry., 78 Ohio App. 129 
69 N.E. 2d 160 (1946). Then, after the special instruction has been 
given, counsel in final argument presumably could remind the jury 
that they have been so instructed on this point of law. However, 
no Ohio case has been found in which such a special instruction 
was requested. 

Carl V. Bruggeman 


Domestic RELATIONS — ALIMONY — 
INSURANCE Poticy Not Property 


In an action for divorce in which defendant husband, served 
by publication only, nrade no appearance, the plaintiff sought all 
right and title to two contracts of insurance belonging to defendant. 
Defendant insurance company, personally served as a party defend- 
ant, admitted issuing the policies and denied all other allegations 
of plaintiff's petition. The policies, with the plaintiff as beneficiary, 
reserved to the insured the option of changing the beneficiary with- 
out her consent. Plaintiff had physical possession of the policies and 
had been paying the premiums. The trial court granted the divorce 
and awarded plaintiff all right and title to the policies. On appeal 
to the court of appeals, held, that part of the decree awarding 
plaintiff all defendant husband’s right and title in the policies was 
erroneous. Whitelaw v. Whitelaw, 65 Ohio L. Abs. 11, 113 N.E. 2d 
105 (1952). 

An action for alimony may be had against a defendant sum- 
moned only by constructive service if said defendant has property 
within the court’s jurisdiction and the property is brought under 
the court’s control at the beginning of the action. Benner v. Benner, 
63 Ohio St. 220, 58 N.E. 569 (1900); The Cleveland and Buffalo 
Transit Co. v. Beeman, 12 Ohio Cir. Ct. (N.S.) 460, 16 Ohio Cir. 
Ct. (N.S.) 112 (1909), affirmed without opinion 81 Ohio St. 509, 
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91 N.E. 1126 (1909); Pennington v. Fourth National Bank of Cin- 
cinnati, Ohio, 243 U.S. 269 (1917); Reed v. Reed, 121 Ohio St. 188, 
167 N.E. 684, 64 A.L.R. 1384 (1929). For the situation in other 
states see: FREEMAN ON JUDGMENTS (5th ed., 1925), Vol. III, p. 
2977; 17 Am. Jur., Divorce and Separation § 521, n. 7 (1938); 
29 A.L.R. 1381 (1924); 64 A.L.R. 1392 (1929); 108 A.L.R. 1302 
(1937). The courts hold that a suit for alimony under these cir- 
cumstances is an action in rem and that constructive service may 
be had under Onto Rev. Cope § 2703.14 (G) (11292-7). Benner v. 
Benner, supra; Reed v. Reed, supra; Francis v. Allen, 37 Ohio 
Op. 362, 79 N.E. 2d 803 (1947). This action does not deny the de- 
fendant his property without due process of law if the court gets 
control of the property at the beginning of the action; the state 
has jurisdiction over property within its boundaries. Pennington v. 
Fourth National Bank, supra; Pennoyer v. Neff, 95 U.S. 714 (1877). 
A description of the property in the petition and a temporary in- 
junction restraining transfer, or an adequate description of the 
property in both the petition and the publication, will give the 
court control over the property for purposes of this action. Benner 
v. Benner, supra; Reed v. Reed, supra. One case, although holding 
it not sufficient, suggested a judgment might be given even though 
the property was not described in the petition or seized in any way. 
Parker v. Parker, 28 Ohio L. Abs. 49, 56 N.E. 2d 527 (1938). Both 
real and personal property, tangible and intangible, are included. 
(Real property) Benner v. Benner, supra; (Personal property, 
tangible) Reed v. Reed, supra; (Bank account) Pennington v. 
Fourth National Bank, supra; (Stock) The Cleveland and Buffalo 
Transit Co. v. Beeman, supra; (Life insurance policy) Hoffman v. 
Hoffman, 28 Ohio L. Abs. 370, 13 Ohio Op. 504 (1938); contra, 
Greenlee v. New York Life Insurance Co., 9 Ohio L. Abs. 331 
(1930), dismissed on other grounds, 123 Ohio St. 599, 176 N.E. 456 
(1931). The rule on constructive service in alimony cases also ap- 
plies to alimony pendente lite. Wilson v. Wilson, 40 Ohio L. Abs. 
281, 28 Ohio Op. 363 (1944). 


Insurance has been defined not only as a personal contract 
but also as intangible personal property. Burnett v. Wells, 289 U.S. 
670 (1933); see 29 Am. Jur., Insurance § 126 (1940). If the insured 
has the option of changing the beneficiary, there is no vested right 
in the beneficiary until the insured’s death even though the bene- 
ficiary has paid the premiums. Minning v. Prudential Insurance 
Company of America, 88 Ohio App. 339, 95 N.E. 2d 269 (1950); 
Stone v. Stephens et al., 155 Ohio St. 595, 99 N.E. 2d 266 (1951). 
But a tendency to allow recovery is indicated by some community 
property cases where the courts have decided that the insured 
may not change the beneficiary without his consent. Occidental Life 
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Insurance Company v. Powers, 192 Wash, 475, 74 P. 2d 27 (1937); 
See Note 168 A.L.R. 347 (1947); 29 Am. Jur., Insurance § 1314 
(1940). It has also been held that if a wife had paid the premiums, 
the statute abrogating a wife’s insurable right in her husband on 
divorce would not apply. Ficke v. Prudential Insurance Company 
of America, 305 Ky. 171, 202 S.W. 2d 429, 175 A.L.R. 1215 (1947). 
The prevailing rule, in the absence of statute, is that a divorced 
wife who is beneficiary on a policy taken out during the marriage 
may collect the proceeds at the insured’s death. Hergenrather v. 
State Mutual Life Assur. Co. of Worcester et al., 79 Ohio App. 116, 
68 N.E. 2d 269 (1946); Overhiser, Adm’x. v. Overhiser et al., 63 
Ohio St. 77, 57 N.E. 965, 50 L.R.A. 552 (1900); Stone v. Stephens, 
92 Ohio App. 53, 110 N.E. 2d 18 (1950), affirmed, 155 Ohio St. 595, 
99 N.E. 2d 766 (1951). Vance On INsuRANCE (3rd ed., 1951), p. 714. 
From this it follows that plaintiff, if given the decree, could keep 
the policy. Most courts will allow a decree of alimony or a property 
settlement to include an insurance policy where there is personal 
service on the defendant. Foulks v. Foulks, 49 Ohio App. 291, 197 
N.E. 201 (1934); Pearson v. Pearson, 35 Ohio L. Abs. 488, 41 N.E. 
2d 725 (1941); see Note, 145 A.L.R. 522. 


Is a life insurance policy “property” in an in rem action for 
alimony? Two Ohio courts have discussed this specific question 
before and have arrived at different results. In Greenlee v. New 
York Life Ins. Co., supra, the court refused to grant the wife all 
right and title of the nonresident defendant in the policies, but the 
court did make the alimony judgment a lien on the insurance 
policies. In Hoffman v. Hoffman, supra, the common pleas court, 
in a case closely resembling the principal case, allowed the wife 
all her husband’s right and title to the policies. The judge in dis- 
cussing the Greenlee case, supra, felt if the court had jurisdiction 
to impose a lien, it also should have jurisdiction to grant a decree 
changing title. According to the Hoffman case, supra, the word 
“property” under the applicable statutes, Onto Rev. Cope §§ 2703.14 
(G) and (I) (11292), 3105.06 (8003-7), 3105.18 (8003-17, 8003-19), 
3105.19 (8003-20), is a very broad term. The case declares an in- 
surance policy to be an obligation to pay someone in the future, 
making it comparable to a promissory note due at some future time. 
If this analysis is correct, then the Pennington case, supra, would 
apply. 

The reasoning of the principal case probably represents the 
majority view on insurance. However, there are good reasons for 
granting plaintiff the relief prayed for. She has paid the premiums 
on the policies. Personal service was had on the insurance company 
which would give the court adequate control over defendant hus- 
band’s property in its hands. Onto Rev. Cope § 3105.19; The Cleve- 
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land and Buffalo Transit Co. v. Beeman, supra. Giving security 
to a deserted wife and children is of the utmost importance; there- 
fore the term “property” as it applies to in rem alimony actions 
should be a very broad term, perhaps including insurance in its 
scope. 

David W. Carroll 


INcoME TAXATION — PREFERRED Stock “BAILOUT” 


The taxpayers were stockholders in a closely held corporation 
which had a surplus of over $1,000,000.00 Chamberlin, who owned 
82% of the outstanding common stock, was afraid of a possible Sec. 
102 tax liability if the money was left in the corporation, but hesi- 
tated to declare a dividend because of high ordinary income tax 
rates. 8,020 shares of 442% cumulative $100 par preferred non- 
voting stock were authorized and issued pro rata to the stock- 
holders. Two days later, as a result of a prearranged plan, the 
stockholders sold the preferred stock to insurance companies for 
$800,000.00. Each stockholder reported his proportion of the pro- 
ceeds as a long term capital gain after allocating the basis of the 
old stock between that stock and the preferred. The Commissioner 
determined that the transaction was equivalent to a dividend tax- 
able as ordinary income. The tax court agreed with the Com- 
missioner since all the circumstances, including absence of cor- 
porate business purpose, made it in substance a cash dividend. 18 
T.C. 164 (1952). Held, reversed. A stock dividend of preferred on 
common, when only common is outstanding, does not change the 
proportional interests of the stockholders and is not taxable income 
even though a sale by the stockholders to an outsider was pre- 
arranged and there was no corporate business purpose. C. P. Cham- 
berlin v. Commissioner, 207 F. 2d 462 (6th Cir. 1953). 

The Internal Revenue Code provides that a stock dividend shall 
not be treated as a dividend to the extent that it does not consti- 
tute income to the stockholder within the meaning of the Sixteenth 
Amendment. Int. Rev. Cope § 115 (f) (1). The test applied by the 
courts in determining the taxability of stock dividends is the pro- 
portional interest test, i.e. the stockholder’s proportional interest in 
the corporation must be essentially different after the stock divi- 
dend than it was before for the dividend to be taxed. Towne v. 
Eisner, 245 U. S. 418 (1918); Eisner v. Macomber, 252 U. S. 189 
(1920). 

Under the “proportional interest” test, the nature of the divi- 
dend determines its tax status. Common on common is not taxable. 
Eisner v. Macomber, supra; Helvering v. Griffiths, 318 U. S. 371 
(1943). Common on preferred is taxable. Koshland v. Helvering, 
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298 U. S. 441 (1936). Preferred on common with other preferred 
previously outstanding is taxable. Helvering v. Gowran, 302 U. S. 
238 (1937). Non-voting on voting common is not taxable. Helvering 
v. Sprouse, 318 U. S. 604 (1943). Preferred on common when no 
preferred is previously outstanding, as in the principal case, was 
held not taxable in Strassburger v. Commissioner, 318 U. S. 604 
(1943). The Court in the principal case bases its decision on this 
case. The Court looks to the redemption feature in determining 
whether there was a stock dividend in substance as well as in 
form. The stock was issued in 1946 and was subject to redemption 
at quarterly dividend dates and to periodic mandatory redemption 
after 1948 until retired in 1954. The Court found that these re- 
demption provisions were the type required by conservative in- 
vestors and were not so liberal that the transaction could be con- 
sidered a cash dividend. 

In the instant case, the tax court considered the stock divi- 
dend, the immediate sale and the subsequent redemption as one 
transaction. The court of appeals refused to apply this step trans- 
action approach. Judge Miller pointed out that, “the legal effect of 
the dividend is determined at the time of its distribution, not by 
what the stockholders do with it after its receipt.” 

The recapitalization area is closely related. In Bazley v. Com- 
missioner, 331 U. S. 737 (1946), the stockholders turned in shares 
for debentures in a recapitalization relying on Int. Rev. Cope 112 
(b) (3), but the Court held this was not a tax-free reorganization 
since all the circumstances made it equivalent to a cash dividend. 
In view of this recent expression of hostility to one form of “bail- 
out,” it appears likely that, if certiorari is granted by the Supreme 
Court, the Chamberlin situation will be treated by that Court in 
the same manner as the Bazley situation. 

On January 28, 1954, the House Ways and Means Committee 
reached a tentative agreement on a proposal for change in the 
Internal Revenue Code designed to prevent tax avoidance which 
may result from the principal case. The proposed legislation 
would “impose an 85% transfer tax on a corporation which has 
distributed otherwise non-taxable preferred stock at the time it 
redeems such stock if redemption occurs within ten years of the 
time the stock was issued.” The tax, however, would not apply 
in the following five situations: when the redemption was made 
in liquidation, when there was also a proportional redemption of 
the stock on which the preferred stock was issued, when the re- 
demption was of preferred stock issued for contribution of prop- 
erty, when the redemption is treated as a dividend, and when the 
redemption was made to pay death taxes. 5 CCH 1954 Fep. Tax 
Rep. p. 41,007-8; U. S. L. Week 2353 (Feb. 2, 1954). 


John Marshall Adams 
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PLEADING — JOINDER OF WRONGFUL DEATH AND SURVIVAL ACTIONS 


An administrator of the estate of a fifteen year old boy, elec- 
trocuted when he came in contact with the defendant’s high voltage 
were, joined a cause of action for the wrongful death with a cause 
of action for conscious pain and suffering. The defendant demur- 
red for a misjoinder of causes of action. The trial court overruled 
the demurrer and the plaintiff received a verdict and a judgment 
on both of the causes. The court of appeals held that there was no 
error in overruling the demurrer, but reversed that part of the 
judgment as to the survival action, saying there was no evidence 
of any conscious pain and suffering. In a divided opinion, the 
majority of the supreme court held that such causes of action 
could not be joined without an enabling statute. Fielder v. Ohio 
Edison Co. 158 Ohio St. 375, 190 N.E. 2d 855 (1953). . 

Ohio’s wrongful death statute, modeled upon Lord Campbell’s 
Act, creates a new cause of action in favor of the decedent’s per- 
sonal representative, as trustee, for the benefit of certain designated 
next of kin for the damage resulting from death. Gibson v. Solomon, 
136 Ohio St. 101, 23 N.E. 2d 996 (1939); Onto Rev. Cope §§ 
2125.01 (10509-166) et seq. Since the statute creates the liability, the 
suit is different from an ordinary action of tort. Minglewood Coal 
Co. v. Carson, 31 Ohio App. 237, 166 N.E. 237 (1928). A judgment 
for the defendant in a survival action is not res judicata as to a 
wrongful death action, The May Coal Co. v. Robinette, 120 Ohio 
St. 110, 165 N.E. 576 (1929) since the issues as to all the real parties 
in interest were not decided in the first survival action. The de- 
fendant in an action for wrongful death cannot set up a counter- 
claim for damages against the estate. Epinger v. Wade, 142 Ohio St. 
460, 52 N.E. 2d 852 (1944). 


The Ohio survival statute, on the other hand, provides for the 
survival to the estate of a deceased person of any cause of action 
arising out of injury to his person or property which he could have 
himself maintained. Onto Rev. Cope § 2305.21 (11235). Some juris- 
dictions have but a single cause of action which proceeds upon the 
theory of preserving the cause of action vested in the decedent at 
the moment of death and gives as an incident to this action com- 
pensatory damages to the next of kin. Inu. Srart., c. 70 (Cahill’s 
1936). In other states, the statutes expressly provide that the per- 
sonal representative may join the cause of action for the wrongful 
death with the survived cause of action when both causes of action 
arise out of the same wrongful act. Mass. Ann. Laws, c. 229, 
§6 (1933). See Note, 124 A.L.R. 611 (1940). 


The Ohio statute relating to joinder of causes of action, Ox1o 
Rev. Cope § 2309.05 (11306), permits the uniting of several causes 
of action arising out of the same transaction or transactions connect- 
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ed with the same subject of action. This statute is to be liberally 
construed, Railroad Co. v. Cook, 37 Ohio St. 265 (1881); however, 
this section is limited by Onto Rev. Cope § 2309.06 (11307) in that 
all of the causes of action so united must affect all the parties in 
the action. 


The lower courts of Ohio had given this latter provision a 
rather broad construction, as evidenced by the trial court and court 
of appeals decisions in the principal case. In several past instances 
a joinder of causes of action not clearly affecting all of the parties 
has been permitted. Buckeye Stages v. Townsend, 28 Ohio N.P. 
(N.S.) 222 (1930), allowed a joinder of a wrongful death and sur- 
vival action. Contra: Betz v. Hortz, 4 Ohio Op. 174, 2 Ohio L. Abs. 
479 (1935). Meyers v. Miller, 2 Ohio Dec. Rep. 319 (1857), allowed 
a joinder of an assignor and the maker of a note. Sicbern v. Meyer, 
11 Ohio Dec. Rep. 344 (1891), permitted a joinder of sureties on 
the original bond with those on his additional bond. Gravell v. 
Speakman, 8 Ohio N.P. (N.S.) 246 (1909), and Warren v. Howard, 
24 Ohio Dec. (N.P.) 32 (1913), allowed a joinder of a police of- 
ficer and his surety on his official bond. Although it may be diffi- 
cult to reconcile these holdings with the literal wording of the 
statute, they, nevertheless, are important as indications of the at- 
titude of the Ohio courts toward joining causes of action — in 
general, that considerable latitude could be given to considerations 
of convenience and efficiency when they become factors in the 
joinder problem. 


In the principal case -the majority ruling is based on the idea 
that, with respect to the two causes of action, the administrator 
acts in different capacities for the benefit of different persons. This 
interpretation has extended Onto Rev. Cope § 2309.06 (11307) so 
that not only must the causes of action affect all the parties, but 
they must affect those parties in precisely the same capacity. The 
minority would have allowed a joinder since both of the actions are 
maintainable in the name of the personal representative against 
the same defendant or defendants. 


The supreme court has attached a peculiar legal definition to 
the phrase “must affect all the parties to the action,” which, it is 
submitted, extends the concept of “same right or capacity” too far. 
Consequently, according to the principal case, to join two causes 
of action, the claims must be literally prosecuted in the same 
identical right as well as in the same capacity. This interpretation 
encourages a multiplicity of suits. The two causes do have a close 
kinship in that the same questions of law and fact arise and the 
proof of liability is substantially the same. The jury could be in- 
structed that evidence of pain and suffering should be considered 
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only in determining the amount of damages as to the survival 
cause of action. 

Legislation should be enacted in order that Ohio may place 
itself in accord with the modern liberal trend as exemplified by the 
Federal Rules of Civil Procedure. Such legislation might take 
the form of the addition of the following provision to Oxuto Rev. 
Cove § 2309.06 (11307): “provided, this section shall not prevent 
a joinder of a cause of action for wrongful death brought under 
sections 2125.01 to 2125.04, inclusive, of the Revised Code, with 
a surviving action for injuries to the person or property brought 
under section 2305.21 of the Revised Code.” 


William Newman 


PrRoPpERTY — CHATTEL MortTGAGE — 
ASSIGNMENT OF CLAIM FOR CONVERSION 


The chattel mortgagor assigned to the United States, as mort- 
gagee, all the right, title, and interest and any claim which the 
mortgagor might have for the alleged conversion of the wheat by 
the defendant. The United States Court of Appeals, held, in re- 
versing the trial court that the mortgagee could properly bring an 
action for the conversion of the mortgaged property. United States 
v. Butt, 203 F. 2d 643 (10th Cir. 1953). 

At early common law it was an established principle that no 
chose in action, whether ex contractu or ex delicto, could be as- 
signed. United States v. Gills, 95 U. S. 407, (1877); 
Strong v. Clem, 12 Ind. 37, 74 Am. Dec. 148 (1859). This rule was 
based upon a principle of public policy, which forbade the use of 
the machinery of the courts for any action which savored of cham- 
perty and maintenance. Sullivan v. Curling, 149 Ga. 96, 99 S.E. 533 
(1919). The legal theory, denying the assignment of rights of ac- 
tion was based on the ground that one who claims as the mere 
assignee must fail in the attempt to enforce the right as he is not 
in privity with the ,person against whom the obligation exists. A 
later development in the law recognized the assignability of choses 
arising ex contractu. Sullivan v. Curling, supra. 

An exception was engrafted upon this common law rule by the 
Statute of 4 Edw. III, Chap. 7, which gave a remedy to executors 
for a trespass to the personal estate of their testators, this remedy 
later being extended to administrators by equitable construction. 
Ultimately the principle arose permitting the survivorship of ac- 
tions arising from injuries to personal property during the lifetime 
of the deceased. Bethlehem Fabricators v. H. D. Watts Co., 287 
Mass. 28, 190 N.E. 828 (1934). A distinction is to be observed be- 
tween those causes of action for wrongs affecting the person strictly 











1954] RECENT DECISIONS 91 


and all other actions. Accordingly, the general rule today is that 
a right of action in tort which does not apply to the person strictly, 
but involves directly or indirectly an injury to a right of property, 
will survive. Grand Trunk Western R. Co. v. H. W. Nelson Co., 
116 F. 2d 823, rehearsing denied, 118 F. 2d 252 (1941); Wikstrom v. 
Yolo Fliers Club, 206 Cal. 461, 274 Pac. 959 (1929). The test now ap- 
plied to determine whether a cause of action arising ex delicto is 
assignable is whether the cause of action is one which will survive. 
Purely personal rights which die with the person cannot be as- 
signed. North Chicago Street R. Co. v. Ackley, 171 Ill. 100, 49 N.E. 
222 (1897). But actions in conversion which survive as assets of the 
estate are capable of assignment. Cook v. Ball, 144 F. 2d 423, cert. 
den., 323 U. S. 761 (1944); Staley v. McClurken, 35 Cal. App. 2d 
622, 96 P. 2d 805 (1939). In the instant case, the court followed 
this principle. This is the first of two reasons the court sets forth 
when it said that, “a claim for the conversion of personal property 
ordinarily survives the death of the owner, is assignable, and the 
assignee may maintain an action upon the assignment.” 

These rules as to the survivorship and assignability of actions 
ex delicto have been codified in many states. Iowa Cope § 3443 
(1946); Dunshee v. Standard Oil Co., 165 Iowa 625, 146 N.W. 830 
(1914); Babcock v. Canadian Northern R. Co., 117 Minn. 434, 136 
N.W. 275 (1912). It should be noted, however, that a code pro- 
vision that every action must be prosecuted in the name of the real 
party in interest makes no change in the assignability of choses in 
action, but merely allows bringing the action in the name of the as- 
signee in the case of a chose in action properly assignable. Hodg- 
man v. Western R. Corp., 7 How. Pr. (N.Y.) 492 (1852). 


As a second reason for allowing the plaintiff to recover, the 
court in the instant case stated that a mortgagee may maintain 
an action against a person converting the property included in the 
mortgage. This follows the general rule that a mortgagee has a right 
of action against anyone who interferes with his rights under the 
mortgage or impairs his security. Norton v. Shields, 174 App. Div. 
804, 161 N.Y.S. 880 (1916); Harris v. Seaboard Airline R. Co., 190 
N.C. 480, 130 S.E. 319 (1925). 

In Ohio, the rule also is that choses ex delicto which will sur- 
vive death, such as an injury to property, are assignable. Cincin- 
nati v. Hafer, 49 Ohio St. 60, 30 N.E. 197 (1892); Grant v. Ludlow, 
8 Ohio St. 1 (1857). A statute in Ohio states that all causes shall 
survive which are based on injuries to property or which survived 
at common law. Onto Rev. Cope § 2305.21 (11235). Ohio also has 
a code provision stating that an action must be brought in the name 
of the real party in interest. Onto Rev. Cope § 2307.05 (11241). 
Therefore, an assignor is not a necessary party to an action brought 
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by an assignee in his own name to recover on the assignment. 
Allen v. Miller, 11 Ohio St. 374 (1860). 

As to the second reason stated by the court in the instant 
case, Ohio has held that a mortgagee of chattels may sue for the 
conversion of the mortgaged property. City Loan & Sav. Co. v. 
Dickison, 19 O.N.P. (N.S.) 215, 26 O.D.N.P. 593 (1916). 

Thus it is true in Ohio and generally throughout the country 
that all rights growing out of and adhering to property, both ex 
contractu and ex delicto, may pass by assignment. Shively v. Shive- 
ly, 88 Ohio App. 7, 95 N.E. 2d 276 (1950); Fosdick v. Barr, 3 Ohio 
St. 471 (1854). The result in the principal case seems to be a rea- 
sonable one, as the person who has been assigned an interest in 
property logically ought to be permitted to prosecute his claim 
against the wrongdoer who has converted the property. 

Carl E. Juergens 


Strate TAXATION — FRANCHISE TAx — INVENTORY VALUATION 


The taxpayer’s inventory was valued by the last in — first out 
method. The tax Commissioner ruled that LIFO did not properly 
state the value of the corporation’s inventory and therefore cor- 
rected the corporation’s tax report by using another methcd to 
value its inventories. This increased the value of the inventory 
thus producing a higher franchise tax base; consequently an 
arrearage assessment was made. On appeal to the Board of Tax Ap- 
peals, the commissioner was reversed whereupon he appealed to 
the supreme court. Held, affirmed, (1) for purposes of the Ohio 
franchise tax the Tax Commissioner must accept book value and is 
without authority to raise inventory values even though fair value 
exceeds book value. No provision of Outro Rev. Cope § 5733.05 
(5498) gives the commissioner authority to increase the amount 
of any balance sheet asset when books have been kept in compli- 
ance with Onto Rev. Cope § 5733.02 (5495-2) (5496) and § 5733.03 
(5497). To imply such a power would be to construe a taxing 
statute against a taxpayer. Section 5733.05 gives the commissioner 
(provided a fair value claim is filed) express authority to decrease 
book value where book value exceeds fair value; the rule expressio 
unius est exclusio alterius requires a conclusion against implication 
of power to increase book value. (2) Where the legislature meant 
for the commissioner to have authority to increase as well as de- 
crease book value such authority is expressly given as evidenced 
by Onto Rev. Cope § 5711.18 (5389) where with regard to personal 
property taxation commissioner may increase as well as decrease 
book value. (3) Book value for franchise tax purposes is de- 
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termined from books regarded as the accounting records of the 
taxpayer which are kept in the ordinary cause of business and in 
accordance with a proper accounting system. National Tube Com- 
pany v. Peck, 159 Ohio St. 98, 111 N.E. 2d 11 (1949). 


LIFO has been accepted by accountants as a proper method 
of determining cost for inventory purposes where it most clearly 
reflects periodic income. Accounting Research Bulletin #29: Inven- 
tory Pricing by 1946-1947 Committee in Accounting Procedure, 
American Institute of Accountants. The Revenue Act of 1939 which 
added Section 22 (d) to the Internal Revenue Code made the adop- 
tion of the LIFO method of inventory valuation optional but pro- 
vided that the method must be used consistently. A subsequent In- 
ternal Revenue regulation (U. S. Treas. Reg. 111, § 29.22 (d)-1 
et seq.) provided that the taxpayer must file a written election to 
adopt LIFO and could not thereafter discontinue without good 
cause and consent of the commissioner. At first, due to strict pro- 
visions of the 1939 law only taxpayers using a uniform raw ma- 
terial which represented a large part of the value of the finished 
product and which had a long finishing process adopted LIFO. 
Subsequently the earlier requirements were liberalized and LIFO 
was more widely used; due to the excess profits tax and inflationary 
pressures in 1950 more organizations became interested in LIFO. 
Welsch, LIFO Method of Inventory Valuation, 30 Taxes 343 (1952). 
Thus for federal tax purposes LIFO may be used. Budik, Technical 
Tax Aspects of LIFO, 21 N.Y. Cert. Pus. Accr. 749, 782 (1951). 
Ohio has no statute or rule of the Tax Commissioner respecting 
LIFO method of inventory valuation but has permitted it in proper 
cases. See The Standard Oil Company v. Glander, Ohio B.T.A., No. 
13145 (1949). 


In the Standard Oil case, supra, the taxpayer in 1941 changed 
from FIFO to LIFO. In effecting this change taxpayer set up a 
ledger account reflecting difference between valuation of its in- 
ventory on both a FIFO and LIFO basis; this account was a surplus 
reserve called “reserve for adjustment of inventory to FIFO” and 
was carried from 1942 to 1945 but the taxpayer says only for his 
own personal satisfaction and that information was never carried 
into a franchise tax report or any other report on inventory value. 
An examiner discovered the account and considering it to be a 
reserve account added it to taxpayer’s annual inventory. Under 
Onto Rev. Cope § 5733.05 (5498) reserves other than reserves for 
depreciation and depletion and taxes due and payable for year in 
which report is to be filed are includable in the tax base. Tar 
Commission of Ohio v. The National Malleable Casting Co., 111 
Ohio St. 117, 144 N.E. 604 (1924). The Board of Tax Appeals in 
affirming the Commissioner’s disallowance of these reserves which 
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in effect put taxpayer back on FIFO states that the Commissioner 
does not have to accept valuation which taxpayer presents in his 
franchise tax report, that such valuation may be rejected, that when 
report appears incorrect due to wide spread between LIFO and 
FIFO he can correct the report by adopting FIFO inventory found 
within the files of the taxpayer which in effect amounts to a dis- 
allowance of the reserve. In final paragraph the Board quotes 
from Commissioner’s brief to effect that reserve was used to re- 
duce inventory value without a fair value claim being made. But 
the Board says further that the Commissioner does not have to ac- 
cept any figure at which a corporation may value tangible personal 
property but in determination of fair value may use all information 
available. ‘ 


Thus it is arguable that the Board of Tax Appeals based their 
decision on factors other than right to include reserves in the tax 
base. The Commissioner’s objection to inventory valuation in prin- 
cipal case supports this view for in that case there was no reserve 
account. Apparently the Commissioner felt he could reject valua- 
tion as stated by corporation in their report and attempt to de- 
termine fair value from any information available to him. Before 
the Board in the National Tube case the Commissioner said he did 
not have to accept general ledger account figures of inventory if 
they did not represent fair value and that the test of value in Onto 
Rev. Cope § 5733.05 (5498) is fair value; that the legislature did 
not mean to provide a one way street whereby the taxpayer could 
get a reduction when book value exceeded fair value but Commis- 
sioner was prohibited from raising when fair value exceeded book 
value. National Tube Co. v. Peck, Ohio B.T.A., No. 20579 (1952). 
However, the Board of Tax Appeals in the National Tube case re- 
versed the Commissioner thus impliedly overruling much of their 
reasoning in the Standard Oil case. 


The Supreme Court in affirming the Board in the principal 
case holds test of value in Onto Rev. Cope § 5733.05 (5498) is book 
value and when books are kept in compliance with Onto Rev. Copg 
§ 5733.02 (5495-2, 5496) and § 5733.03 (5497) the Commissioner 
must find the report to be correct; that § 5733.05 gives Commis- 
sioner no power to increase valuation when book value is below 
actual value. Before the Board of Tax Appeals both the Commis- 
sioner and the National Tube Company cited the first syllabus of 
Jacob B. Perkins Co. v. Glander, 153 Ohio St. 501, 92 N.E. 2d 690 
(1950), for proposition that the Commissioner must accept book 
value as shown by company records. The Commissioner contends 
that company records kept pursuant to Onto Rev. Cope § 5711.22 
(5388) which requires personal property to be valued at actual 
value for purposes of personal property tax are books of the com- 
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| pany and may be used in determining book value. The court re- 
jects this contention citing Wheeling Steel Corp. v. Evatt, 143 Ohio 

St. 71, 54 N.E. 2d 132 (1944), which held that records of appraisal 

of personal property which were not entered in books did not re- 
| flect book value of personal property but that book value was ob- 
tained from a capital account on taxpayer’s books which are used 
in ordinary course of his business. Furthermore Onto Rev. Cope 
§ 5711.18 expressly gives assessor authority to increase as well as 
decrease book value of personal property. Thus valuation methods 
and records required for personal property tax are to be distin- 
guished from those permissible for the franchise tax. 

The decision in the principal case overrules all of the reasons 
advanced by the Board in the Standard Oil case for rejecting in- 
ventory valuation based on LIFO except that portion of the decision 
which holds that a reserve to account for difference in value due 
to change from FIFO to LIFO may be added to the tax base. The 
decision in the Standard Oil case could have been sustained on 
that argument alone, thus that case may be distinguished from the 
principal case. 

There is a substantive right to use LIFO for purposes of the 
Ohio franchise tax but certain procedures should be followed in 
its use. If an adjustment reserve is to be set up (as in Standard Oil 
case) include the reserve in the tax base but submit a fair value 
claim with the return. Onto Rev. Cope § 5733.05 (D) (5498). This 
statute requiring claim to be filed with the annual corporation re- 
port is mandatory and reduction to claimed fair value allowable 
only upon timely filing of claim. Jacob B. Perkins v. Glander, 153 
Ohio St. 501, 92 N.E. 2d 690 (1950). The simplest procedure is that 
followed in the principal case. Upon change to LIFO state inventory 
on books as valued by that method; do not set up a reserve account 
to reflect difference due to change in valuation, such information 
if desired can be kept apart from books of account. Should some 
adjusting entry creating a reserve during fiscal year of change to 
LIFO be necessary, include this reserve in tax base and submit a 
fair value claim. 

Donald W. Wiper, Jr. 


Strate TAXATION — Retairt SALES Tax — 
EXEMPTION OF SALE OF Foop ror CONSUMPTION 
Orr PREMISES WHERE SOLD 


Taxpayer, a concessionaire, sold food and refreshments from 
booths at a municipal stadium and by itinerant vendors who went 
through the crowd. The customers made purchases at the counters 
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and then walked away, usually consuming the products on the way 
to their seats in the stadium. Taxpayer had no control over the con- 
courses, seats, runways or over any other portion of the stadium, 
nor over who could enter the stadium. When taxpayer failed to list 
the items for purposes of the retail sales tax, the Tax Commissioner 
ordered two assessments against it and denied an application for the 
refund of sales tax previously collected. The Ohio Board of Tax 
Appeals affirmed the orders and taxpayer appealed to the Supreme 
Court. Held, reversed, such sales of food and refreshment from 
booths and by itinerant vendors in the stadium were sales off the 
premises where sold and, therefore, not taxable under Onto Const. 
Art. XII, § 12 and Onto Rev. Cope § 5739.02 (5546). Cleveland Con- 
cession Co. v. Peck, 159 Ohio St. 480, 112 N.E. 2d 529 (1953). 

The Retail Sales Tax may not be levied on the sale of food for 
human consumption off the premises where sold. On1o Const. Art. 
XII, § 12. The test is whether the food was sold for consumption 
off the premises rather than whether it was actually consumed 
off the premises. Anast and Finkler v. Evatt, Ohio B.T.A., No. 7799. 

In the few cases interpreting the meaning of “premises where 
sold” two different theories have been developed. One, a metes 
and bounds argument, says that the phrase “premises where sold” 
includes the entire building, large or small, where sales of food 
products are consummated. Opposing this is the control argument, 
which views “premises where sold” as that portion of the building, 
structure, enclosure or other area where sales of food are made, 
which is in the actual possession or control of the vendor. The 
control theory was followed in deciding that the sales of packaged 
milk by a dairy through vending machines in an industrial plant 
over which the vendor exercised no control except the right of 
ingress and egress to service the machines were sales “off premises 
where sold” and, therefore, were not taxable. Castleberry v. Evatt, 
147 Ohio St. 30, 67 N.E. 2d 861, 167 A.L.R. 198, (1946), C.C.H. 
State Tax Reporter, {| 60-237 and 60-238. 

A California case, in interpreting that state’s statute, which is 
similar to the Ohio statute, held that sales from concession booths 
at an exposition constituted sales off the premises. The control of 
the grounds and the buildings in which the concessionaire operated 
was limited to and confined within the limits of the concession 
booth space although he had the privilege of selling food and re- 
freshments on the grounds and in the buildings. Treasure Island 
Catering Co. v. State Board of Equalization, 19 Cal. 2d 181, 120 P. 
2d 1 (1941). 

The Ohio Board of Tax Appeals has decided that the sale of 
custard cones made by the vendor from two booths was not subject 
to sales tax. The board pointed out that if the vendors had desired 
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to serve their products for consumption on the premises they likely 
would have provided seats and tables. The concessionaire had no 
control over the sidewalk that was placed there for the use of the 
general public and not merely for the accommodation of his cus- 
tomers. Anast and Finkler v. Evatt, supra. 


On somewhat different facts, the same board decided that food 
sold to employees in their plant while on the job from trucks or 
carts pushed down the aisles was off the premises and, therefore, 
not taxable because the appellant concessionaire had no control 
over the premises except the minute right of selling in the factory. 
Peter’s Cafeteria Inc. v. Glander, 72 N.E. 2d 688, 35 Ohio Op. 156, 
Ohio B.T.A., No. 10902. The principal case is similar to the Peter’s 
Cafeteria case because the appellant did not exercise any control 
over the concourses or any other area where the patrons consumed 
their food. 


These cases show that the basic test in interpreting the phrase 
“premises where sold” is whether there is actual control over more 
than the mere area where the concession booth is situated. The 
stadium is for the accommodation of the general public, and the 
sale of food is just an incidental convenience for the spectators. The 
limited, exclusive vending privilege falls far short of indicating 
sufficient control to render sales anywhere within the stadium as 
“on the premises” for the purposes of sales tax. 


The metes and bounds test, if extended, could produce absurd 
results. For example, sales of food to tenants of an apartment build- 
ing where the vendor’s store is located might be subject to sales 
tax under the metes and bounds test, since such sales would be 
consumed within the boundaries of the premises where made. Also 
taxation of sales of food made from a booth located on land used 
as a trailer camp to customers living in trailers within the enclos- 
ure, or sales of food to persons in a train station from a booth which 
does not have chairs or tables and which has no control over the 
rest of the station are examples of the absurdity that might be 
reached. Castleberry v. Evatt, supra. 


Thus, the principal case follows the control theory developed 
in similar Ohio cases. One advantage is the prevention of admini- 
strative difficulties which would arise in the concession business 
due to the exemption of sales less than forty cents. Onto Rev. Cope, 
§ 5732.02 (5546-2). The disadvantage of the control theory is the 
possible loss of revenue to the state. However, the control test 
seems to be the most just and equitable solution yet devised. 


Thor G. Ronemus 
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Torts — Loss or Consort1umM — ACTION BY WIFE 


Plaintiff wife brought an action for loss of consortium of her 
husband, allegedly the result of personal injuries sustained through 
the defendant’s negligence. Held, reversing the trial court’s dis- 
missal, that the action could be maintained. Brown v. Georgia- 
Tennessee Coaches Inc., 88 Ga. App. , 717 S.E. 2d 24 (1953). 

The Supreme Court of Ohio has stated that “within the legal 
meaning of consortium there was included not only affection, solace, 
comfort, companionship and society incidental to the marital re- 
lation, but also the services of the wife.” Smith v. Nicholas Bldg. 
Co., 93 Ohio St. 101, 112 N.E. 204 (1915). At other times its scope 
has been delimited so as to subsume only the sentimental side 
of the connubial relationship, as distinguished from services of a 
practical nature. Kelly v. Bouche, 21 Ohio Op. 244 (1941); Flander- 
meyer v. Cooper, 85 Ohio St. 327, 98 N.E. 102 (1911). 

At common law a husband could recover from a negligent de- 
fendant who had impaired the consortium of his wife. Smith v. 
Nicholas Bldg. Co., supra; Hitaffer v. Argonne Company, Inc., 87 
U.S. App. D.C. 57, 183 F. 2d 811, 23 A.L.R. 2d 1366 (1950). But this 
had been universally denied to the wife. Courts have so held de- 
spite the almost unanimity of legal writers in favor of allowing it. 
See Note, 23 A.L.R. 2d 1380 (1952). Lippman, The Breakdown of 
Consortium, 30 Cot. L. Rev. 651; Holbrook, The Change in the 
Meaning of Consortium, 22 Micu. L. Rev. 1; Prosser, Torts § 102 
(1941). It was not until 1950 that any court dared to diverge from 
the solid majority. Hitaffer v. Argonne Company, Inc., supra. The 
instant case was one of the first to follow its example. 

Various justifications have been adduced for withholding from 
the wife the right to maintain this action. Ohio decided the identical 
issue against the wife in 1915. Smith v. Nicholas Bldg. Co., supra. 
The court reasoned that the loss of services constituted the gist 
of the action where the injury complained of was due to negli- 
gence. No negligence case had been called to its attention that 
permitted a husband to recover for loss of consortium unaccom- 
panied by a claim for loss of services. Since the wife does not have 
the legal right to the services of her husband, she cannot claim 
damages as a result of the loss of such services. The completion 
of this syllogism renders the conclusion that she cannot recover 
for loss of consortium in negligence cases. A claim for loss of con- 
sortium must be attendant to, and ancillary to, a claim for loss 
of services. Or, if services are regarded as a component part of 
consortium, this component part must be damaged before recom- 
pense will be granted for injuries to any of the other component 
parts. This is the rule presently espoused by Ohio. Kelly v. Bouche, 
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The rationale of Ohio’s position was persuasively rebutted in 
the case of Hitaffer v. Argonne Company, Inc. supra. A husband 
can recover for loss of consortium if the wife’s injury was brought 
about by the defendant’s intentional and malicious act, basing his 
claim solely upon an alienation of affection. Holtz v. Dick, 42 Ohio 
St. 23 (1884); Smith v. Lyon, 9 Ohio App. 141 (1918). In effect, 
the same injury — to wit, one confined to the sentimental side of 
the conjugal relationship — is recompensed without showing loss 
of services if the injury was intentional, while it is not actionable 
by itself if it resulted from negligence. The soundness of this posi- 
tion is dubious. 

Another justification raised by the court for this dichotomous 
disposition of an identical injury is that the retribution for loss 
of love and affection, in the case of malice, is in the nature of 
punitive damages. But the force of this argument evanesces upon 
close scrutiny, for exemplary damages cannot be grounded upon 
an injury that would not be actionable if the claim for exemplary 
damages were omitted. Schumacher v. Siefert, 35 Ohio App. 405, 
172 N.E. 420 (1930); McCormick, Damacegs, § 83 (1935). 

The Ohio court buttressed its decision by still another inef- 
fectual prop. It felt that damages to marital rapport were too re- 
mote, not the proximate result of the defendant’s negligence. This 
argument can be summarily dismissed, for it is fatally weakened 
by the fact that a husband is permitted to recover under the same 
circumstances. 

Ohio, then, is committed to the tenuous proposition that loss 
of consortium is not actionable in the absence of a concomitant 
actionable loss of services, or, if you please, that loss of services is 
the key to recovery for loss of any other right included within 
the ambits of consortium. Smith v. Nicholas Bldg. Co., supra; Kelly 
v. Bouche, supra; Curry v. Board of Commissioners of Franklin 
County, 135 Ohio St. 435, 21 N.E. 2d 341 (1939). Precluding the 
wife from recovery, while permitting the husband redress, amounts 
to invidious discrimination that cannot meet the tests of logic and 
justice. There is no reason why a diligent presentation of the argu- 
ments mentioned here could not effect a change in Ohio’s present 
position, for it is quite obviously vulnerable to multi-lateral attack. 


David G. Sherman 




















